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Vital steps

HEALTH HISTORY

for accessing
public records

® Following correct procedures is paramount when
applying to get hold of medical reports for litigation

Dr Yash Naidoo

and Aslam Moosajee
-NSafrica

edical
records can
play a cru-
cial role in
medical
malpractice litigation.

Patients contemplating lit-
igation for negligent treat-
ment should apply for access
to their records held at public
hospitals. Sometimes patients
need access to copies of their
records for purposes of seek -
ing a second opinion.

To give effect to the con-
stitutional right of access to
any information held by,
among others, the state, par-
liament enacted the Promo-
tion of Access to Information
Act 2 of 2000 (PAIA).

In the Eastern Cape local
division of the high court,
PAIA  applications  were
forming the bulk of the appli-
cation court roll. Very few of
these applications complied
with PAIA requirements.
Consequently, the judge
president specially consti-
futed a court consisting of
three judges, to hear three
PAIA applications.

This special court recently
delivered its judgment, which
provides comprehensive
guidance in respect of these
PAIA  applications  (see
Mthatha Case Nos
>031/2018; 5108/2018 and
5689/2018).

The following principles
were highlighted:

@® PAIA provides a roadmap
for accessing information,
starting when an application
for access to information is
made to the relevant infor-

mation officer long before a
court application in terms of
section 78 of PAIA is made or
even conceptualised. Parlia-
ment envisaged an uncom-
plicated procedure, in terms
of which a request for infor-
mation is made and access to
the information is given
administratively. A court
application should be the
exception and not the rule.

® In the absence of compli-
ance with the procedural
requirements of PAIA, the
information officer is entitled
to refuse access and to not
provide the records. The
court may also not order the
provision of the records to
the requester unless it is sat-
istied there has been compli-
ance with all the procedural

requirements set out in PAIA.
@® Trivial matters such as
whether the correct request
in the prescribed form was
sent to the correct informa-
tion officer at the correct
address easily turns into
lengthy argument in court. To
ameliorate this, parliament
requires public bodies to
make available clear guide-
lines to the public on how the
information they hold is to be
accessed by requesters.

@ All the relevant provisions

from the manual must be
alleged in the affidavit filed in

A COVERING LETTER
CANNOT BE USED
TO SUPPLEMENT
INFORMATION THAT
MUST BE
CONTAINED IN THE
PRESCRIBED FORM

support of an application
challenging the  refusal
and/or failure to consider and
make a decision on a request
for access to information. The
applicant need not annex the
pages of the manual to its
court papers, but the relevant
pages or clauses should be
clearly referenced or quoted.
® A request for access to
information must be made in
the prescribed form to the
information officer of the
public body concerned, and
contain all the information
required by PAIA. Where a
public body has designed and
published its own form, the
request should ideally be
made on the prescribed form.
A covering letter cannot be
used to supplement informa-
tion that must be contained in
the prescribed form. Alterna-
tively, a request can be made
by completing form A
attached to the Regulations
regarding PAIA.

@ Only after a proper request
for access to the record in the
prescribed form has been
sent to the correct informa-
tion officer at the correct
address does the clock start
ticking. The information offi-
cer must, within 30 days of
receiving a request for access
to information, decide
whether to grant the request
or not, and notity the
requester of his or her deci-
sion. If the information ofticer
fails to make a decision after
30 days, the officer is deemed
to have refused the request.
® Often requests for access
are ignored by information
officers. It is not necessary for
numerous letters to be sent to
an officer reminding them to
respond to the request. The

deemed refusal after 30 days

makes the frequently
requested order from a court,
to direct the information offi-
cer to make a decision, mis-
placed and unnecessary.
After the 30-day period has
elapsed and the officer has
not responded, there is a
decision — a refusal to pro-
vide the information.

® Once there is a refusal, the
next step is an internal
appeal. The appeal must be
sent to the information offi-
cer, and there is no legal basis
for sending the appeal to any
other person or the MEC, as is
often done. Once the infor-
mation officer receives the
internal appeal, he or she has
a maximum of 10 working
days to submit the appeal to
the relevant authority, tog-
ether with his or her reasons
for the decision. In PAIA court
applications, in which the
requester’s appeal was sent
to the MEC or another
authority other than the offi-
cer, the court is obliged to
dismiss the application.

® The relevant authority
must then make a decision on
the appeal within 30 days of
receiving it. The requester
must be informed of the deci-
sion with adequate reasons. If
the 30-day period lapses
without a decision, the appeal
is deemed to have been dis-
missed. Only once an internal
appeal has been dismissed
with adequate reasons, or
there is a deemed dismissal,
can an application to court be

pursued.

® In PAIA court applications
for state hospital records, the
burden of establishing that
the refusal of access to

information is justified rests
on the state.

SOMETIMES
PATIENTS NEED
ACCESS TO COPIES
OF THEIR RECORDS
FOR PURPOSES OF
SEEKING A SECOND
OPINION

@® A court is not limited to
reviewing the decisions of the
information officer or the rel-
evant authority that deter-
mined the internal appeal.
The court engages in a tresh
consideration of the merits of
the refusal to provide the
information, and the eviden-
tiary burden borne by the
state must be discharged on a
balance of probabilities. All
parties are at liberty to pre-
sent evidence to support their
respective cases.

® Despite the fact that PAIA
proceedings are civil pro-
ceedings with the usual Uni-
form Rules of Court being
applicable, unlike all other
applications in terms of Rule
6, in which Form 2(a) is appli-
cable, there is a specific form
of the Notice of Motion pre-
scribed for PAIA court appli-
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cations. PAIA proceedingy
must also comply with thqg
Rules for Procedure of Appli-
cation to Court in terms of
PAIA, set out in Government
Gazette No. 32622 dated
October 9 20009.
@ A patient does not have td
communicate with the rele-
vant appeal authority. When g
PAIA application is launched,
there is only one respondent
and it is the information offi-
cer. Any reliet sought againsf
the relevant appeal authority
is inappropriate and should
ordinarily result in the dis-
missal of the application in al
cases where the intern
appeal was not sent to thqg
information ofticer. However,
if proper procedure is com-
plied with when the reques
is made, and the intern
appeal is sent to the informa-
tion officer to whom thqg
request was made, a courl
should not dismiss the appli-
cation simply because thqg
appeal authority is also cited
and some form of relief ig
claimed against the authority.
The court can always refusqg
to grant the relief against thqg
appeal authority and make any
appropriate order for costs,
but still order the information
officer to deliver the informa-
tion to the patient.

The judgment discussed
above provides useful guide-
lines for legal practitioners. I
also demonstrates that appli-
cations to court under PAIA|
will not succeed if the provi-
sions are not complied with.
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