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ENSafrica tax in brief

Below, please find issue 70 of ENSafrica’s tax in brief, a snapshot of the latest tax
developments in South Africa.

= [

e High Court, Western Cape division | PERI Formwork Scaffolding Engineering (Pty)
Ltd v Commissioner for the South African Revenue Service

o PERI Formwork Scaffolding Engineering (Pty) Ltd (“the Appellant”) appealed
to the High Court against a Tax Court finding that it was late in making
payment of employees’ tax and furthermore that no reasonable grounds
existed for the late payment.

o the Appellant’s first ground of appeal was that the Tax Court erred in its
application of paragraph 2(1) of the Fourth Schedule to the Income Tax Act,
1962 (“ITA”) as the due date for the payment was incorrectly determined by
the Tax Court. The Appellant argued further that the Tax Court
misinterpreted section 244(1) of the Tax Administration Act, 2011 (“TAA”),
which resulted in the failure of the Tax Court in applying the rules regarding
the computation of the last day within which the Appellant was permitted to
tender the payment to the South African Revenue Service (“SARS”).

o the Appellant’s second and alternative ground of appeal was that it had
reasonable grounds for making the alleged late payment to SARS and thus
was entitled to the relief provided in section 217(3) of the TAA, which entails
the remittance of penalties at SARS’ discretion.
the Appellant was unsuccessful on the first ground of appeal.
in respect of the second ground of appeal, the court:

= dismissed the Appellant’s reliance on the decision in Attieh v the
Commissioner for the South African Revenue Service [2016] ZAGPJHC
371 (“Attieh”) on the basis that the facts were distinguishable: in
Attieh, the taxpayer relied on the expert advice of a tax consultant to
determine its capital gains tax liability to SARS; in the present matter
the Appellant had relied on its book-keeper’s advice regarding cash
inflow over the “festive period”, i.e. at a time when people do not
have excess funds;

* held that although the Appellant should have predicted its inability to
make payment of employees’ tax to SARS, the manner in which it
attempted to rectify this issue (namely, the Appellant had given
instructions to its bank to process payment and raised additional
funds to cover its tax liability) constituted a reasonable ground for




which the penalty imposed should have been remitted, particularly in
light of the fact that the non-compliance constituted a first incidence
by the Appellant. The Court also considered that the payment was
inevitably delayed because it was processed over a weekend;

* held that there was no prejudice caused to SARS, no mala fides in the
Appellant’s actions and the Appellant made every effort to cover its
liability and meet its tax obligations once it realised that the payment
would not be effected timeously.

o the appeal was upheld with costs.
o find a copy of the judgement here.

legislation and draft

legislation

o Second batch of draft Bills and draft explanatory notes on the emergency tax relief
measures published by National Treasury and SARS for public comment
o due date for public comment is 28 August 2021.
o find the second batch of the Draft Taxation Laws Amendment Bill here.
o find the second batch of the Draft Tax Administration Laws Amendment Bill
here.
o find the draft explanatory notes on the emergency tax relief measures here.

SARS publications

e SARS published a new issue of Interpretation Note 43 (issue 8) | Circumstances in
which Certain Amounts Received or Accrued from the Disposal of Shares are
Deemed to be of a Capital Nature.

o find a copy of the Interpretation Note here.

e SARS published a new draft Interpretation Note | Reduced Assessments: Meaning
of “Readily Apparent Undisputed Error”

o find a copy of the draft interpretation note here.

o due date for public comment is 29 October 2021.

e SARS has published the following new tutorial videos

o how to add a company to your existing eFiling profile and request the
transfer of your Corporate Income Tax from the holding party, here.

o what you can do via the new SMS service: Request an eBooking
appointment; Determine whether to submit a (PIT) tax return; Request your
tax reference number; or Request your balance, here.

o easy steps to view your Auto-Assessment on eFiling or on MobiApp, here.

e SARS has published the Updated Business Requirements Specifications — PAYE
Employer Reconciliation document

o find the updated BRS here.

e SARS updated the FAQs for Tax Relief measures on Excise Duty

o see the FAQs here.


http://www.saflii.org/za/cases/ZAWCHC/2021/165.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/Drafts/LPrep-Draft-2021-69-Second-Batch-of-the-2021-Draft-TLAB.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/Drafts/LPrep-Draft-2021-68-Second-Batch-of-the-2021-Draft-TALAB.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/Drafts/LPrep-Draft-2021-70-Draft-Explanatory-Notes-on-the-Emergency-Tax-Measures.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-43-Circumstances-Disposal-Shares-Capital-Nature-Amounts.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/Drafts/LPrep-Draft-2021-71-Draft-IN-on-reduced-assessments-meaning-of-readily-apparent-undisputed-error-16-August-2021.pdf
https://www.youtube.com/watch?v=qxGjV9SC6gU
https://www.youtube.com/watch?v=IVLPrkrjwLA
https://www.youtube.com/watch?v=nik5uDrpkdg
https://www.sars.gov.za/wp-content/uploads/Docs/PAYE/BRS/SARS_PAYE_BRS-PAYE-Employer-Reconciliation_V20-0-2.pdf
https://www.sars.gov.za/customs-and-excise/faqs-for-tax-relief-on-excise-duty/

e SARS has published a media release regarding an order which was handed down
by the Bloemfontein Regional Court for the Director of a company to effect a
payment to SARS.

o the Director in question was ordered to pay over to SARS an amount of
ZAR400,853.00 on the basis that nil VAT returns were submitted whilst the
company was actively trading.

o the Director was handed a suspended prison sentence.

o find the media release here.

e SARS has published an external guide on how to download the new eFiling
browser, which includes MAC users.

o the new SARS browser enables access to all eFiling forms, including those
which require Adobe Flash.

o SARS has published updates on the Browser Compatibility Guidelines
webpage accordingly.

o find the external guide here

customs and excise

e Customs & Excise Act, 1964 | Notice R727 published in Government Gazette No.
44983 of 13 August 2021
o amendment to Part 4 to Schedule No. 6, by the substitution of Note 4 in
order to include the reference to rebate item 317.04, as a consequence to
the implementation of APDP Phase Il
o applicable with retrospective effect from 1 July 2021.
o find a copy of the notice here.
e Customs & Excise Act, 1964 | Notice R728 published in Government Gazette No.
44983 of 13 August 2021
o amendment to Part 3 to Schedule No. 5, by the insertion of item
538.00/0.00/04.00, as a consequence to the implementation of APDP Phase
I.
o applicable with retrospective effect from 1 July 2021.
o find a copy of the notice here.
e Customs & Excise Act, 1964 | Notice R729 published in Government Gazette No.
44983 of 13 August 2021
o amendment to Part 1 to Schedule No. 4, by the substitution of the
description in item 410.03/87.00/01.02 in order to include reference of new
rebate item 307.04, as a consequence to the implementation of APDP Phase
Il.
o applicable with retrospective effect from 1 July 2021.
o find a copy of the notice here.
e Customs & Excise Act, 1964 | Notice R730 published in Government Gazette No.
44983 of 13 August 2021
o amendment to Part 1 to Schedule No. 3, by the substitution of Note 8.3 as
well as the Notes to items 317.00 and 317.07, as a consequence to the
implementation of APDP Phase Il.


https://www.sars.gov.za/media-release/company-director-ordered-to-pay-back-the-money-to-sars/
https://www.sars.gov.za/wp-content/uploads/Ops/Guides/GEN-ELEC-21-G01-How-to-download-the-new-SARS-eFiling-Browser-External-Guide.pdf
https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-62-Notice-R727-GG44983-Sch-6P4-Eng-13-August-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-61-Notice-R728-GG44983-Sch-5P3-Eng-13-August-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-59-Notice-R730-GG44983-Sch-3P1-ENG-13-August-2021.pdf

o applicable with retrospective effect from 1 July 2021.
o find a copy of the notice here.
Customs and Excise Act, 1964 | Amended Authorised Economic Operator (AEO)
Regulations
o the Rules under Section 64E of the Customs Act, 91 of 1964, have been
amended to expand the participation of the Economic Operators within the
Supply Chain in the SARS Authorised Economic Operator (AEO).
o see the full amended rules here.
Customs & Excise Act, 1964 | Notice R726 published in Government Gazette No.
44983 of 13 August 2021
o amendment to rules under section 77H to adjust the jurisdiction of Branch
Office Appeal Committees in relation to determinations referred to in section
47(9)(a)(i)(bb) (DAR221).
o find a copy of the notice here.
Updated External Policy | Samples may be extracted from warehouse
o samples may be extracted on application by the owner of the goods in a
Customs and Excise warehouse in terms of Section 22 and by Customs
Officers for a Customs procedure in terms of Section 106.
o section 22 provides that the owner of the goods must obtain prior
permission from Customs before a sample may be extracted.
o find the updated External Policy here.
SARS has extended an invitation to the Customs SMME Traders and Travellers
Webinar
o theme: Customs and Cargo clearance procedures
o date: Thursday, 19 August 2021
o time:17:00—19:00
o the webinar can be accessed here.
Customs and Excise Act, 91 of 1964 | tariff amendment Notice R740 published in
Government Gazette No. 45004 of 20 August 2021
o imposition of provisional payment in relation to anti-dumping against the
alleged dumping of clear float glass originating in or imported from Malaysia
classifiable under tariff subheadings 7005.29.17; 7005.29.23; 7005.29.25;
7005.29.35; 7005.29.45; 7005.29.55 and 7005.29.65.
o effective from 20 August 2021 up to and including 18 February 2022.
o find a copy of the notice here.
Customs and Excise Act, 91 of 1964 | Notice R752 published in Government
Gazette No. 45032 of 23 August 2021
o amendment to Part 1 of Schedule No. 2, by the deletion as well as
substitution of various items under item 201.02, in order to maintain the
anti-dumping duties on frozen bone-in portions of the species Gallus
domesticus originating or imported from Germany, the Netherlands and the
United Kingdom.
o effective from 23 August 2021.
o find a copy of the notice here.
the Customs weekly list of unentered goods has been updated
o effective from 24 August 2021.


https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-59-Notice-R730-GG44983-Sch-3P1-ENG-13-August-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LSec-RA-2021-12-Notice-R648-GG44884-Amendments-to-rules-under-section-60-64E-and-120-accreditation-of-clients-23-July-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LSec-CE-RA-2021-15-Notice-R726-GG44983-RA-under-ss-77H-and-120-adjust-the-jurisdiction-of-Branch-Office-Appeals-13-August-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Ops/Policies/SC-CF-49-Samples-External-Policy.pdf
https://youtu.be/ei_xN9m47LI
https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-63-Notice-R740-GG45004-Clear-floating-glass-20-August-2021.pdf
https://www.sars.gov.za/wp-content/uploads/Embargo/Tariffs/2021/LSec-CE-TA-2021-64-Notice-R752-GG45032-Schedule-2-Part-1-Anti-dumping-gallus-domesticus-23-August-2021.pdf

o find a copy here.
o the Customs prohibited and restricted goods list has been updated
o tariff heading 0505.90.90 now requires a Veterinary Import Permit and
Veterinary Health Certificate from States Vet.
o find the link to the spreadsheets here.
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