= CORPORATE TAX
PLANNING LAW
REVIEW

Jodi J Schwartz and Swift S O Edgar

tLAWREVIEWS



= CORPORATE TAX
PLANNING LAW
REVIEW

Reproduced with permission from Law Business Research Ltd
‘This article was first published in May 2019
For further information please contact Nick.Barette@thelawreviews.co.uk

Editors
Jodi J Schwartz and Swift S O Edgar

tLAWREVIEWS

© 2019 Law Business Research Ltd



PUBLISHER
Tom Barnes

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

BUSINESS DEVELOPMENT MANAGER
Joel Woods

SENIOR ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall

ACCOUNT MANAGERS
Olivia Budd, Katie Hodgetts, Reece Whelan

PRODUCT MARKETING EXECUTIVE
Rebecca Mogridge

RESEARCH LEAD
Kieran Hansen

EDITORIAL COORDINATOR

Gavin Jordan

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Gina Mete

SUBEDITOR
Rakesh Rajani

CHIEF EXECUTIVE OFFICER
Paul Howarth

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2019 Law Business Research Ltd
www. TheLawReviews.co.uk

No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific situation, nor
does it necessarily represent the views of authors” firms or their clients. Legal advice should always
be sought before taking any legal action based on the information provided. The publishers accept
no responsibility for any acts or omissions contained herein. Although the information provided is

accurate as at April 2019, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above.
Enquiries concerning editorial content should be directed
to the Publisher — tom.barnes@lbresearch.com

ISBN 978-1-912228-78-2

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

© 2019 Law Business Research Ltd



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following for their assistance
throughout the preparation of this book:

ALFA MONACO
ALLEN & GLEDHILL LLP
ARENDT & MEDERNACH
BONELLIEREDE
CAMPOS FERREIRA, SA CARNEIRO & ASSOCIADOS
DARROIS VILLEY MAILLOT BROCHIER AARPI
D’EMPAIRE
EGOROV PUGINSKY AFANASIEV & PARTNERS
ENSAFRICA
G ELIAS & CO
HANNES SNELLMAN ATTORNEYS LTD
HENGELER MUELLER
KIM & CHANG
LEE HISHAMMUDDIN ALLEN & GLEDHILL
LENZ & STAEHELIN
LEWIN & WILLS
MAPLES GROUP
MINTERELLISON
SLAUGHTER AND MAY

WACHTELL, LIPTON, ROSEN & KATZ

i

© 2019 Law Business Research Ltd



CONTENTS

PREFACE.....

Jodi ] Schwartz and Swift S O Edgar

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

Chapter 10

...................................................................................................................................................... v
AUSTRALIA ..ottt 1
Robert Yunan, Patrvick Long and Wendy Lim
COLOMBIA.....cooiiiiteirteirte ettt ettt 29
Adridn Rodriguez, Cristina Stiefken and Federico Lewin
FINLAND ..ottt ettt bbbttt bbbttt bebebene 42
Heikki Vesikansa and Stefan Stellato
FRANCE ...ttt ettt bbbttt bbbttt bebebene 53
Vincent Agulhon
GERMANY .ttt bbbttt bbbttt b bt 67
Markus Ernst
TRELAND .ottt ettt ettt et et bbbt 76
Andrew Quinn and David Burke
TTALY ettt bbbttt b et 89
Andrea Silvestri and Stefano Brunello
KOREA .ottt ettt 100
Woo Hyun Baik and Sean Kahng
LUXEMBOURG ...ttt ettt ettt 109
Eric Fort, Jan Neugebauer and Philipp Jost
IMALAYSTA ..ottt ettt ettt 122

D P Naban, S Saravana Kumar and Katryne Chia Phei Shan

iii

© 2019 Law Business Research Ltd



Contents

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Appendix 1
Appendix 2

MONACO ...ttt et st s s sss st ssesesesssesessssssssssesesesensssanses 133
Jules Bourboulon
NIGERIA ..ottt ettt e ettt ss b se b e s et et assebesasesessesessssasessesens 143

Stephen Chima Arubike and Chinyere Okafor

PORTUGAL. ...ttt et ettt ettt ettt e st e s et essenseseeteeasereebessessensenseneas 155
Anténio Rocha Mendes and Ricardo Cunha Leal

RUSSTA bbb 164
Sergey Kalinin and Olga Morozova

SINGAPORE.... oottt ettt et e a e sttt e et e ere e e aseabests e beenbeeasesaeeneas 170
Sunit Chhabra and Ruth Sim Yi Li

SOUTH AFRICA ....coviiiiiiiiiiiii s 182
Peter Dachs and Magda Snyckers

SWITZERLAND ...ttt bbbttt 195
Floran Ponce and Jean-Blaise Eckert

UNITED KINGDOM ...t 207

Sara Luder and Dominic Robertson

UNITED STATES ...t 218
Jodi ] Schwartz and Swift S O Edgar

VENEZUELA. ..ottt ettt ettt ettt sttt et ettt b 232
Alberto Benshimol, Humberto Romero-Muci and José Valecillos

ABOUT THE AUTHORS ..o s 245
CONTRIBUTORS CONTACT DETAILS ..ot 259

iv

© 2019 Law Business Research Ltd



PREFACE

We are pleased to present the inaugural edition of 7he Corporate Tax Planning Law Review.
This volume contains 20 chapters, each devoted to a different country and providing expert
analysis by leading practitioners of the most important aspects of tax planning for multinational
corporate groups in that country, with a particular focus on recent developments.

The jurisdictions represented in this volume are diverse and include established major
economies (such as the United States, Germany and Korea); EU countries that have become
popular destinations for new business organisations and those where multinationals tend
to form entities to facilitate local operations or investments; the city-states of Singapore
and Monaco; and several nations in the Global South (including Colombia, Venezuela
and Malaysia). Echoing this geographical variety, The Corporate Tax Planning Law Review
describes tax developments worldwide that respond to different challenges in different places.
At the same time, many countries share goals of preventing jurisdiction-shopping, protecting
against erosion of the tax base, promoting local investment and raising revenues. These
complex and at times conflicting goals present opportunities for the well advised and traps
for the unwary.

While each chapter discusses issues at the cutting edge of tax law, the authors have
contextualised their analyses with sufficient background information to make this volume
accessible and useful to both generalists and tax practitioners outside each particular
jurisdiction. Although 7he Corporate Tax Planning Law Review is, by its nature, an abbreviated
overview, we hope it will at least serve as a workable compass to in-house counsel and outside
advisers as they attempt to navigate their clients through the unsteady, and at times uncharted,
waters of contemporary corporate tax planning.

We are extremely grateful to the contributors who have assiduously distilled a wealth
of expertise to create this volume, and to Gina Mete, Nick Barette, Gavin Jordan and Adam
Myers at Law Business Research for their editorial acumen and dedication to this project.

Jodi J Schwartz and Swift S O Edgar
Wacheell, Lipton, Rosen & Katz

New York

April 2019
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Chapter 16

SOUTH AFRICA

Peter Dachs and Magda Snyckers'

I INTRODUCTION

Tax principles

South Africa taxes residents on their worldwide income and non-residents on a source basis.
Capital gains tax (CGT) is levied on the disposal of all assets held by a resident taxpayer.
South Africa taxes non-residents on capital gains arising from the sale of immovable
properties situated in South Africa, or interests therein, and assets attributable to a permanent
establishment in South Africa. Various withholding taxes may apply to non-residents. South
Africa also has an established controlled foreign company (CFC) regime.

Tax incentives, special regimes and relief from taxation exist to encourage inward
investment into South Africa. These include rules governing the taxation of entities
constituting REITs (as defined in the Income Tax Act), venture capital companies (VCCs)
and the headquarter company (HC) regime. South Africa does not allow for taxation on a
group or consolidated basis but under the corporate rules provisions certain transactions may
be implemented on a tax-rollover basis.

There are various other direct and indirect taxes in South Africa, including dividends
tax, value added tax (VAT), securities transfer tax (STT) and donations tax. It is anticipated
that as of 1 April 2019, the definition of ‘electronic services’ for purposes of the VAT Act,
89 of 1991 (the VAT Act) will be expanded, and if implemented in its current form, will
significantly expand the scope of South African VAT.

South African transfer pricing rules apply, broadly speaking, to a transaction that
constitutes an ‘affected transaction’ as defined, and results or will result in any tax benefit
being derived by a person that is a party to the affected transaction. Thin capitalisation is also
dealt with under general transfer pricing rules.

From an international tax perspective, South Africa has an extensive network of double
tax agreements (DTAs). South Africa is also signatory to the Multilateral Convention to
implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (MLI)
(which, at the time of writing, has yet to be ratified in South Africa).

Recent South African case law on the retrospectivity of tax legislation and the doctrine
of simulation in a tax context are also discussed in more detail in this chapter.

1 Peter Dachs and Magda Snyckers are directors at ENSafrica.
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I LOCAL DEVELOPMENTS

i Entity forms

A company is defined in the Income Tax Act, 58 of 1962 (the Income Tax Act) as including
any association, corporation, body corporate or company incorporated in South Africa, and
constitutes a person for tax purposes and is subject to, inter alia, income tax and CGT.

For income tax purposes, a trust constitutes a person and may be constituted as a
‘trading trust’. Private trading trusts are subject to income tax and CGT as separate persons
from the trustees, and income or capital gains are either taxed in the trust or in the hands of
trust beneficiaries.

A partnership is a flow-through entity and not a separate taxpayer in its own right.
Each partner must account for the tax consequences arising in respect of that partner’s
proportionate interest in the assets of the partnership. Specific rules deal with the tax status
of hybrid entities. If a foreign partnership is treated as a conduit for foreign tax purposes, the
South African tax system will also treat it as a conduit.

Investors in a portfolio of a collective investment scheme (CIS) pool funds to participate
in a range of investments. A CIS is recognised as a person for tax purposes. However, a CIS
(excluding a CIS in property) is generally not liable to South African tax if it distributes
income received by or accrued to it within 12 months of accrual (or the receipt in the case
of interest). In such instance, the amount will be deemed to have directly accrued to the CIS
participatory interest holders on the date of distribution. The portfolio of a CIS (excluding a
CIS in property) is exempt from CGT.

The Income Tax Act also provides for a special dispensation for REITs (see below).

Domestic corporate tax laws
Basis for taxation

From an income tax perspective, South Africa taxes residents on their worldwide income and
non-residents on a source basis (i.e., non-residents are taxed if income is, or is deemed to be,
from a South African source).

A company is a ‘resident’ for South African income tax purposes if it is incorporated,
established or formed or has a place of effective management (POEM) in South Africa, unless
such company is deemed to be exclusively a resident of another country in terms of a DTA.
Subsidiaries of foreign companies incorporated, established or formed in South Africa, or
that have their POEM in South Africa, will constitute a ‘resident’ and will be subject to tax
in South Africa on a residence basis (i.e., on their worldwide income). Entities incorporated
outside South Africa that ‘conduct business’ (as defined in the Companies Act, 71 of 2008)
in South Africa must register an external company in South Africa (i.e., a branch).

The Income Tax Act does not contain a definition of the term POEM. In terms of
an interpretation note issued by the South African Revenue Service (SARS), SARS regards
POEM as the place where key management and commercial decisions that are necessary for
the conduct of a person’s business are in substance made. Specific rules may apply to certain
foreign investment entities that disregard specific activities in determining their POEM.

Companies are subject to tax at a rate of 28 per cent on income of a revenue nature and
on capital gains at an effective rate of 22.4 per cent (subject to applicable DTA relief, if any).
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Source principles

The Income Tax Act contains a statutory definition of ‘source’ in respect of certain forms of
income. Where the statutory source rules do not apply, it is necessary to consider whether
income would be from a South African source in terms of the general principles relating to
the source of income (the key enquiry being the originating cause of the income).

In terms of the statutory source provisions, an amount is received or accrued to a
person from a South African source, inter alia, if that amount:

a  constitutes a dividend received by or accrued to such person;

b constitutes interest (as defined in the Income Tax Act) where it is attributable to an
amount incurred by a resident (unless the interest is attributable to a permanent
establishment that is situated outside South Africa), or is received or accrues in respect
of the utilisation or application in South Africa by a person of funds or credit obtained
in terms of an interest-bearing arrangement; or

¢ constitutes a royalty that is attributable to an amount incurred by a South African
resident (unless that royalty is attributable to a permanent establishment that is situated
outside South Africa).

Furthermore, in terms of the statutory source provisions, an amount is deemed to be from a

South African source if:

a it arises from the sale of immoveable property situated in South Africa, or interests
therein, and that property is situated in South Africa; and

b an amount is received in respect of the sale of an asset (other than immovable property or
interest therein) if the person is a South African resident, and the asset is not effectively
connected to a permanent establishment of the resident outside South Africa and the
proceeds from the asset sale is not subject to tax in the foreign country.

Permanent establishment is defined in the Income Tax Act with reference to the definition
thereof in the Organisation for Economic Co-operation and Development’s (OECD) Model
Tax Convention on Income and on Capital (as amended from time to time).

Interest received by a non-resident is exempt from income tax, unless inter alia the debt
from which the interest arises is effectively connected to a permanent establishment of the
non-resident in South Africa. Dividends received by any person is exempt from income tax
(subject to various exclusions).

Calculation of taxable income

Taxable income, distinct from accounting profit, is determined broadly by deducting
applicable deductions or allowances from the income of a taxpayer. ‘Income’ is ‘gross income’
less ‘exempt income’. ‘Gross income’ in the case of a resident, except for specific inclusions
under the Income Tax Act, is an ‘amount, in cash or otherwise, received by or accrued to’
a taxpayer during a year of assessment, excluding ‘receipts or accruals of a capital nature’.
Amounts must be included in gross income at the earlier of receipt or accrual.

In the absence of a specific deduction, expenditure will be deductible from income
in accordance with the ‘general deduction formula’, which requires that expenditure and
losses are actually incurred in the production of income, where such expenditure and losses
are not of a capital nature. Expenditure or losses not laid out or expended for the purposes
of trade may not be deducted. In general, a balance of assessed loss realised in a previous
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tax year and carried forward is allowed to be set off against taxable income, save for certain
ring-fencing rules. While the general deduction formula excludes expenditure of a capital
nature, numerous provisions permit deductions for a ‘capital allowance’.

Transfer pricing

Section 31 of the Income Tax Act contains the main legislative provisions relating to the

transfer pricing rules. Broadly, the transfer pricing rules are triggered when any transaction,

operation, scheme, agreement or understanding:

a constitutes an ‘affected transaction’, which is essentially a transaction entered into
between connected persons that constitute:

. a resident and (1) a non-resident, (2) a permanent establishment of the
non-resident in South Africa, or (3) another residents foreign permanent
establishment; or

. a non-resident and a controlled foreign company of any resident; and

4 results, or will result, in a tax benefit being obtained by a party to that transaction.

When the transfer pricing rules are triggered, section 31 requires both primary and secondary

adjustments, which operate as follows:

a the primary adjustment requires the taxable income or tax payable by the person
deriving the tax benefit to be calculated as if the transaction had been entered into on
arm’s-length terms and conditions; and

4 the secondary adjustment requires, where there is a difference between the actual terms
and conditions and the arm’s-length terms and conditions applied in the calculation of
a South African resident company’s taxable income, that the amount of such difference
be deemed to be a dividend consisting of a distribution of an asset in specie to the

foreign party.

In addition to the transfer pricing rules, transfer pricing documentation and certain
record-keeping requirements may be required in certain circumstances.

Thin capitalisation

With effect from 1 April 2012, thin capitalisation has been dealt with in terms of the
arm’s-length principle under the general transfer pricing rules in Section 31(2). In 2013,
SARS published a draft interpretation note setting out its views on the application of the
arm’s-length principle to issues of thin capitalisation. The draft interpretation note has never
been finalised and remains the only guidance provided by SARS in this regard to date.

Limitations on the deductibility of interest

Section 23M of the Income Tax Act may apply in certain circumstances where interest is
incurred in respect of a debt owed to a creditor in a ‘controlling relationship’ with the debtor
and where the interest is not subject to South African tax in the hands of the creditor. The
effect of the application of section 23M is to limit interest deductions to around 40 per cent
of EBITDA, subject to an adjustment to account for the prevailing interest rate environment.
Disallowed interest expenses may be carried forward to subsequent years of assessment.
Section 23N contains similar rules that limit interest deductions in respect of debts incurred
for purposes of funding certain ‘reorganisation’ and ‘acquisition’ transactions.
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Recharacterisation of interest in respect of equity-like debt

In addition to the above rules, which act specifically to limit deductions of ‘excessive interest,
the Income Tax Act contains rules that target interest deductions in respect of certain debt
instruments with equity-like features. In particular, sections 8F and 8FA have the effect
of recharacterising ‘hybrid interest’ and interest in respect of ‘hybrid debt instruments’ as
dividends in specie.

Taxation of capital gains

Receipts and accruals of a capital nature are specifically excluded from the definition of gross
income, and capital profits realised on the disposal of assets are subject to CGT. The term
‘of a capital nature’ is not defined in the Income Tax Act, but the courts have developed a
number of tests to distinguish between the capital or revenue nature of an amount, the key
test being the taxpayer’s intention. CGT is levied on the disposal of any assets held by a
resident taxpayer. Non-residents are taxed on capital gains arising from the sale of immovable
properties situated in South Africa, or interests therein, and assets attributable to a permanent
establishment in South Africa. Assessed capital losses for a tax year cannot be set off against
ordinary income. The loss is ring-fenced and can be set off against capital gains arising during
the tax year or future tax years.

Domestic intercompany transactions

The Income Tax Act provides for ‘corporate rules’ in terms of which certain transactions
undertaken within groups of companies can be implemented so that the tax consequences
otherwise resulting from the transactions are deferred or rolled over until a later time. Central
to the group relief measures is the definition of a ‘group of companies’, which is essentially a
70 per cent shareholding.

Broadly speaking, such rollover relief is available in respect of:

asset-for-share transactions;

S N

amalgamation transactions;

Y

intra-group transactions;
d unbundling transactions; and
e liquidation distributions.

The rules relating to the above reorganisation transactions are fairly complex and their
application to transactions with a cross-border or non-resident elements require careful
consideration. Anti-avoidance rules are applicable in each reorganisation transaction, and may
include limitations on the disposal of assets transferred as part of a tax-deferral transaction,
or temporal limitations on the de-grouping of persons involved in deferral transactions
involving groups of companies.

A company must disregard any capital loss determined on the disposal of an asset to a
company that constitutes a connected person or to a company that forms part of the same
group of companies as the disposing company.

There are also provisions dealing with value-shifting arrangements that will, generally
speaking, be triggered where a person (a company) retains an interest in a company, but
following a change in rights or entitlements of interests in the company, the market value
of the interest of that company decreases and the value of the interest of a connected person
held in the company increases, or a connected person acquires an interest in the company.
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No dividends tax withholding obligations arise where the beneficial owner of a dividend
forms part of the same group of companies as the company that paid the dividend. STT will
not be payable on the transfer of shares in respect of a transaction which constitutes an
‘intra-group transaction’” as provided for in the ‘corporate rules’ provisions. Donations tax
will not be payable in respect of a donation made by a company to another resident company
forming part of the same group of companies as the company making the donation.

Withholding taxes

Dividends tax is imposed at the rate of 20 per cent on dividends paid by South African
resident companies (other than an HC), or in respect of cash dividends paid by non-resident
companies if the share in respect of which that cash dividend is paid is listed on a recognised
South African exchange (such as the JSE). Exemption from dividends tax applies where the
beneficial owner of a dividend is, inter alia, a South African company or a non-resident if the
dividend constitutes a cash dividend declared by a non-resident company listed on the JSE.
The rate of dividends tax withheld may be reduced in terms of an applicable DTA.

Interest that is paid to or for the benefit of any foreign person to the extent that the
interest so paid is from a South African source is subject to interest withholding tax at the rate
of 15 per cent, subject to applicable DTA relief, if any. Exempt from the interest withholding
tax is any amount of interest that is, inter alia, paid by the South African government, any
bank or interest paid in respect of listed debt. Also exempt is any amount of interest paid to a
non-resident in respect of debt owed by another non-resident (subject to certain exclusions).
The interest withholding tax is a final tax.

South African sourced payments to non-residents constituting a ‘royalty’ are subject
to a 15 per cent withholding tax (subject to applicable DTA relief, if any). There are certain
exemptions. The royalty withholding tax is a final tax.

International tax
Taxation of foreign-sourced income

As noted above, South Africa taxes residents on their worldwide income.

Foreign dividends are taxed in the hands of residents, subject to certain exemptions.
A resident will not be taxed on foreign dividends if that person qualifies for the foreign
dividend participation exemption’ (i.e., where the shareholder holds at least 10 per cent of the
total equity shares and voting rights in the company declaring the foreign dividend, subject
to certain provisos). In line with the dividends tax regime, foreign dividends that do not
qualify for this exemption will be subject to tax at a minimum rate of 20 per cent.

The CFC regime

A CFC is defined as any foreign company with more than 50 per cent of the participation
rights directly or indirectly held, or more than 50 per cent of the voting rights directly or
indirectly exercisable, by one or more residents. ‘Participation rights’ is defined as the right to
participate in all or part of the benefits of the rights (other than voting rights) attaching to a
share or any interest of a similar nature in that company. Where no person has any such right
in the foreign company or no such rights can be determined for any person, participation
rights will mean the right to exercise voting rights in that company. Specifically included
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in the definition of CFC is any foreign company where the financial results of that foreign
company are reflected in the consolidated financial statements, as contemplated in IFRS 10,
of any company that is a resident.

Where a foreign company qualifies as a CFC for the entire foreign tax year, an amount
equal to the proportional amount of the net income of that CFC for the entire foreign tax
year will be included in the income of any South African resident (other than an HC) who
holds any participation rights in such CFC in relation to its proportionate participation
rights in the CFC. This is subject to certain limited exemptions.

In terms of the CFC regime, the ‘net income’ of CFC must be determined in accordance
with the relevant provisions of the Income Tax Act on an annual basis and a proportional
amount thereof must be included in the income of the resident that directly or indirectly
holds ‘participation rights” in the CFC.

DTA relief

Residents who pay foreign taxes may qualify for relief in terms of the provisions of a DTA.
The Income Tax Act provides for special rebates or unilateral tax credits that may apply in
respect of foreign taxes paid by residents that are not reduced by a DTA.

Activities and tax incentives in South Africa
REIT;

The Income Tax Act provides for a special dispensation for resident companies, the shares of
which are listed on a recognised South African exchange as shares in a REIT as defined in the
listing requirements of the relevant exchange, which, inter alia, invest in immovable property
and shares in immovable property holding companies, and earn rental and dividend income
in respect of such investments. Broadly speaking, although as a company a REIT is taxed at
the rate of 28 per cent on its taxable income, in determining its taxable income, a REIT is
entitled to deduct ‘qualifying distributions’ (e.g., dividends paid to shareholders) if certain
specific requirements are met. Capital gains and losses realised by REITs on the disposal
of certain assets, such as immovable property and shares in a company that is a REIT or a
property company, must be disregarded for CGT purposes. From an income tax perspective,
dividends distributed by a company that is a REIT will not qualify as exempt dividends and
are taxable in the hands of South African tax-resident REIT investors (in accordance with
the tax dispensation applicable to them), but qualify for an exemption from dividends tax.
Dividends paid to non-resident investors are exempt from income tax, but are subject to
dividends tax.

VCCs

A tax incentive dispensation exists to encourage the investment into VCCs by way of
a tax deduction in the hands of any person who actually incurs expenditure in respect of
the acquisition of any VCC share before 31 June 2021. VCCs are required to utilise their
funding to acquire and hold ‘qualifying shares’ in ‘qualifying companies’, approved as such
by the Commissioner for SARS (Commissioner). Qualifying companies essentially constitute
entities in the small to medium-sized business sector, as well as junior mining companies.
There are limitations on the percentage shares that may be held by any one taxpayer in a class
of shares issued by a VCC, as well as anti-avoidance rules to prevent abuse of the VCC regime.
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HC regime

The HC regime encourages international companies to establish headquarters in South Africa
as a gateway for investing into Africa. The HC regime is applicable to resident companies,
provided certain requirements are met. Outbound payments of dividends are exempt from
the dividends tax. Interest and royalties paid to a foreign person by a HC will be exempt
from the relevant withholding taxes provided certain requirements are met. Receipts by the
HC are subject to the corporate tax rate of 28 per cent, but a general exemption may apply
to foreign dividends received by a resident shareholder holding more than 10 per cent if the
shares in a foreign company declaring the dividend (subject to certain exclusions). An HC
will not be subject to CGT upon the disposal of equity shares in a foreign company where
it, immediately before the disposal, held at least 10 per cent of the equity shares. An HC
is exempt from the CFC provisions. Although generally subject to transfer pricing rules,
specific exclusions apply to an HC providing funding or lending certain intellectual property
to foreign entities in which it holds 10 per cent of the shares.

ii ~ Common ownership: group structures and intercompany transactions
Ownership structure of related parties
Tax grouping and loss sharing

South Africa does not allow for taxation on a group or consolidated basis. Each company in
the group is a taxpayer in its own right. Presently, transactions involving group companies
may sometimes qualify for group relief or trigger certain anti-avoidance rules.

iii ~ Third-party transactions
Sale of shares or assets for cash

Assets or shares acquired and held by a company on revenue account will trigger tax on
income at disposal, which will be subject to tax at a rate of 28 per cent. Where assets or shares
held on capital account are disposed by a company, a capital gain realised on the disposal,
calculated as the difference between proceeds on disposal (generally equal to the purchase
consideration received), less the base cost in the asset (generally the historic acquisition cost),
will be taxed at an effective rate of 22.4 per cent. Equity shares (as defined) held for at least
three years are deemed to be held on capital account.

Paragraph 64B to the Eighth Schedule to Income Tax Act contains a participation
exemption in terms of which, a person (other than a HC) must disregard any capital gain or
loss in respect the disposal of equity shares held in a foreign company to a non-resident (that
is not a CFC), where that person alone or together with any other person forming part of the
same group of companies, held that interest of at least 10 per cent of the equity shares and
voting rights in that foreign company. Generally, the interest held in the foreign company
must have been held for at least 18 months before disposal.

Certain adverse consequences may arise for a company that received a dividend
exempt from dividends tax from a company in which it held a ‘qualifying interest’ (a 50 per
cent shareholding or 20 per cent shareholding if there is no majority shareholder), if such
company disposes of the shares in the company within a period of 18 months of the receipt
of the exempt dividend. These rules may also be triggered where a company disposes of
shares within a period of 18 months from acquiring such shares under the ‘corporate rules’
provisions.
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The transfer of shares in resident companies and non-resident companies listed on a
recognised South African exchange are generally subject to STT, calculated at the rate of 0.25
per cent of the ‘taxable amount’ (typically the higher of the purchase consideration or market
value of the transfer).

Filing of tax returns and tax payment

Companies automatically fall into the provisional tax system — a system that requires taxpayers
to provide for their final tax liability by paying at least two amounts in the course of the year
of assessment that coincides with the financial year of the business. Final liability, however, is
determined upon assessment:

a  thefirst provisional tax payment must be made within six months of the commencement
of the year of assessment;

6 the second payment must be made no later than the last working day of the year of
assessment;

¢ the third payment is voluntary and may be made:
*  within seven months of the year of assessment, where the assessment ends on the

last day of February; and
*  within six months of the year of assessment, for any other year of assessment;

d  annual income tax returns must be completed and submitted within 12 months after
the financial year end of the company;

e if the company employs employees in South Africa, it will also be subject to payroll
taxes, which are payable on a monthly basis. The payment must be made within seven
days after the end of the month during which the amount of payroll taxes was deducted
or withheld; and

f  companies may also be subject to VAT on the supply of goods and services (as detailed
herein). The VAT return and payment must be submitted by no later than the 25th day
of the month following the end of the tax period. Alternatively, where a vendor makes
use of the SARS electronic filing system (eFiling), such vendor will be able to make
payment and submit its return electronically by the last business day of the month after
the end of its tax period. A tax period normally ends on the last day of the month, but
the vendor may choose to end it on any other fixed day that is within 10 days of the
last day of that month.

In addition, a person that has paid a dividend must submit a dividends tax return in respect
of that dividend to SARS by the last day of the month following the month during which
the dividend is paid.

Collection and enforcement

SARS, an administratively autonomous organ of the state, collects and administers all national
taxes, duties and levies. There is no regular audit routine cycle. SARS uses risk profiling to
identify taxpayers for audit and also selects taxpayers on a random basis for audit.

If a taxpayer believes that an assessment, decision or determination it has received is
incorrect, dispute resolution processes are available in terms of the legislation that SARS
administers. The dispute resolution process commences either when the taxpayer requests
SARS’s reasons for an adjustment, or when the taxpayer lodges an objection to the assessment
or decision that it has received. Where the taxpayer is dissatisfied with a decision by SARS
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with regard to any objection, the taxpayer may file an appeal against the decision. The matter
will be referred to alternative dispute resolution if the taxpayer has requested this in its notice
of appeal and the Commissioner agrees thereto.

In certain circumstances, if the alternative dispute resolution process fails, the dispute
may be referred to the Tax Board, which is a less onerous procedure than going to court.
The procedures before the Tax Board are relatively informal. Where the dispute may not be
referred to the Tax Board, it will proceed to the Tax Court, a special court that has similar
status to the High Court. If either party is dissatisfied with a decision of the Tax Court, they
can appeal to the full bench of the High Court or the Supreme Court of Appeal.

In terms of the Tax Administration Act, 28 of 2011, the obligation to pay tax, and the
right of SARS to receive and recover tax, will not be suspended by an objection or appeal
or pending a decision of a court of law pursuant to an appeal (the ‘pay-now-argue-later’
principle). It is possible in certain circumstances and upon proper motivation to request from
SARS that payment of the disputed tax or a portion thereof be suspended.

iv  Indirect taxes
VAT

VAT at the standard rate of 15 per cent applies to the supply of taxable goods and services
within South Africa by registered vendors conducting an enterprise, subject to certain
exemptions and exclusions. Imported goods are subject to VAT at the standard rate, while
imported services are subject to the standard rate in circumstances where they are not used
or consumed in the making of taxable supplies. Certain supplies are zero-rated, while other
supplies are exempt from VAT (such as certain financial services and the letting of residential
accommodation). In general, vendors are entitled to input credit deductions to the extent
that inputs are incurred in the making of taxable supplies.

All persons (including non-resident persons) that carry on an enterprise in South Africa
and supply taxable goods or services (including ‘electronic services’), the value of which
exceeds 1 million rand in a 12-month period, are required to register as VAT vendors in
South Africa. It is anticipated that as of 1 April 2019, the definition of ‘electronic services for
purposes of the South African VAT Act will be expanded. This amendment (which will likely
be implemented in its current form) will significantly expand the scope of South African
VAT to include platform and similar services supplied by non-resident persons to recipients
in South Africa. One of the consequences is that in certain circumstances, cross-border
(including intra-group) services supplied by non-resident persons to recipients in South
Africa by way of any electronic means or the internet will be subject to VAT in South Africa.

Customs and excise duty

Customs duty at various rates is payable on certain goods imported into South Africa. South
Africa has free trade agreements with the European Union, European Free Trade Association,
Southern African Development Community and Mercosur that offer preferential customs
duty rates on goods originating in these territories. South Africa is also a member of the
Southern African Customs Union.

Excise duty is charged on certain locally produced and similar imported goods, for
exampl, alcohol and tobacco products, motor vehicles, and television sets.
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III  INTERNATIONAL DEVELOPMENTS AND LOCAL RESPONSES

i OECD-G20 BEPS initiative

The OECD together with the Group of Twenty (G20) released the Final Reports, consisting
of 15 actions, of the Base Erosion and Profit Shifting (BEPS) Project in October 2015. On
17 July 2013, the Davis Tax Committee (DTC) was appointed to:

inquire into the role of South Afvicas tax system in the promotion of inclusive economic growth,
employment creation, development and fiscal sustainability. The DTC [was] expected to take into
account recent domestic and international developments . . . On the international front, the DTC
[was] required to address concerns about [BEPS], especially in the context of corporate income tax, as
identified by the OECD and G20.*

The DTC’s BEPS Final Report (setting out the DTC’s position as at 30 May 2016), contained

findings and recommendations concerning all 15 of the actions of the OECD-G20 BEPS

Project. The OECD-G20 BEPS Project has had, inter alia, the following notable effects on

the South African tax system:

a  Section 23M contains a fixed ratio rule, limiting the deductibility of interest paid
between connected persons where the interest is not taxed in the hands of the person to
whom the interest accrues (action 4);

6 South African transfer pricing documentation requirements follow the three-tiered
approach (country-by-country report, master file, and local file) (action 13); and

¢ South Africa has signed the MLI, which has yet to take effect in South Africa (action
15).

ii ~ EU proposals on taxation of the digital economy

South Africa has not implemented any of the EU proposals that are currently under discussion.

iii ~ Tax treaties

South Africa has an extensive DTA network that generally regulates, inter alia, the
determination of residence, and the reduction of various withholding tax rates, including
withholding taxes on dividends, royalties and interest. Relief afforded under a DTA in respect
of these withholding taxes ranges from 15 per cent right down to zero per cent in some cases.
In terms of many DTAs, a reduction of the withholding tax on dividends (which generally
range from 15 per cent to zero per cent) depends on the level of shareholding in the South
African-resident company.

Notable DTAs that are in the process of being renegotiated include those with Germany,
Ireland, Belgium, Luxembourg and the Netherlands.

A recent decision of the Dutch Supreme Court concerned the application of the most
favoured nation (MFN) clause in the DTA between South Africa and the Netherlands (Dutch
DTA). A South African tax resident company received a dividend from a Dutch company
in which it held shares. The Dutch company withheld dividends tax at the applicable rate of
5 per cent. The South African company requested a refund from the Dutch tax authorities

2 See the ‘Davis Tax Committee: Second interim report on base erosion and profit shifting (BEPS) in South
Africa: Introduction’ accessible at: www.taxcom.org.za/docs/New_Folder3/2%20BEPS%20Final %20
Report%20-%20Introductory%20Report. pdf.
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on the basis that the MFN clause in the Dutch DTA, read with other DTAs entered into by
South Africa, reduced the dividend withholding rate to zero per cent. The Dutch Supreme
Court found in favour of the South African-resident company.

MLI

Although South Africa has signed the MLI (which came into force on 1 July 2018), as at the
time of writing, the MLI is yet to come into force in South Africa. It will come into force in
South Africa once the South African parliament has approved the MLI and promulgated it
by publishing it in the Government Gazette. As at the time of writing, no indication has been
given by government or the SARS as to when the MLI is expected to be ratified. South Africa
has provided a provisional list of reservations and notifications (the Provisional List), which is
subject to change before ratification and implementation of the MLI by South Africa. Once
the MLI enters into force, provisions of the MLI will apply to all ‘Covered Tax Agreements’
(CTA), as defined in the MLI. Based on the Provisional List, South Africa has indicated that
79 DTAs are to be CTAs.

IV RECENT CASES

i Retrospective application of tax legislation

In Pienaar Brothers (Pty) Ltd v. C:SARS (2017 4 All SA 175 (GP)), the High Court
considered the constitutionality of tax legislation that sought to retrospectively apply
certain anti-avoidance measures. The taxpayer sought an order declaring the retrospective
amendment to be inconsistent with the South African Constitution. The court dismissed
the taxpayer’s application and held that the retrospective application of the legislation was
constitutionally compliant.

ii ~ Application of the simulation doctrine

In Sasol Oil (Pty) Ltd v. C:SARS (2019 1 All SA 106 (SCA)), the South African Supreme
Court of Appeal (SCA) confirmed a number of important principles relevant to the doctrine
of simulation. The taxpayer was successful in demonstrating that certain transactions entered
into were not simulated, on the basis that the transactions were genuine, legitimate and
entered into for good commercial reasons. In line with previous decisions, the SCA confirmed
that simulation is a question of the genuineness of the transaction under consideration and
that if the transaction ‘is genuine it is not simulated and if it is simulated then it is a dishonest
transaction’.

V ~ OUTLOOK AND CONCLUSIONS

Similar to recent tax years, there is an increased awareness of and attention directed towards
BEPS. This is reflected in the establishment and recommendations of the DTC, which
have had a number of effects on the South African tax system, including the signing of the
MLI and the introduction of transfer pricing documentation requirements. South Africas
membership of the G20 group indicates its support for the promotion of international
cooperation between revenue administration in the assessment and collection of taxes, and
the encouragement of international administrative cooperation in combating tax avoidance
and evasion.
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It evident that from a local perspective South Africa is continuing its drive towards a
more tax-compliant society in which opportunities for tax avoidance are minimised. The
Nugent Commission has also recently made various recommendations regarding improving
the institutional integrity, administrative capacity and efficiency of SARS.

As regards the digital economy, if the anticipated change to the definition of ‘electronic
services' for purposes of the VAT Act is implemented as proposed, the scope of VAT will be
significantly expanded to include platform and similar services supplies by non-residents to
recipients in South Africa.

In relation to taxation on a group or consolidated basis, the DTC has recommended
that the introduction of a ‘group relief or loss transfer’ model of group company taxation be
considered.

It should be noted that South African tax legislation is amended on a regular basis.
In this regard, the annual budget speech, delivered by the Minister of Finance annually in
February, contains various proposals and announcements regarding possible and probable
amendments to tax legislation and the broader tax policy framework. Important proposals
and announcements in the 2019 budget speech include (in addition to the above-mentioned
change to the definition of ‘electronic services” for purposes of the VAT Act) amendments
to the Income Tax Act to avoid the anti-dividend stripping provisions contained therein,
clarifying the interaction between the corporate rules and other provisions of the Income Tax
Act, reviewing the definition of permanent establishment in the Income Tax Act as well as
the definition of affected transaction relating to the transfer pricing provisions, studying the
tax treatment of amounts received by CISs, and the re-establishment of a SARS division that
focuses exclusively on large businesses.

Recent South African case law highlights issues (including of a constitutional dimension)
that surround the retrospective application of tax legislation. The courts have also reaffirmed
that the application of the simulation or sham doctrine requires dishonesty, deception or
disguise on the part of the taxpayer.

From an international perspective, the coming into force in South Africa of the MLI
may in certain cases have a material impact on relief afforded under a number of DTAs.
In particular, although its operation and ambit remains uncertain, the so-called ‘principal
purpose test’ as provided for in the MLI will require careful consideration in future. It is
further clear that South Africa continues to encourage international investment in South
Africa via, inter alia, exchange control relaxation. It is further evident that South Africa is
seeking recognition in the international arena through its involvement in global anti-avoidance
and information-sharing initiatives.

Parties wishing to invest in South Africa should seek professional advice to determine
the most advantageous manner in which to do so and to manage their investments on an
ongoing basis.
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