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VIEWPOINT AFRICA

Kenya signs new tax treaty with Mauritius

“\ uring President Uhuru
} Kenyatta of Kenya's
/' state visit to Mauritius
from April 9 to 12, a new
double tax agreement was
signed between the two
countries.

The constitutionality of
the double tax agreement
initially concluded between
Kenva and Mauritius on May
11 2012 was disputed by the
Tax Justice Network Africa
and resulted in the high court
case of Tax Justice Network
Africa (TIN-A) v Cabinet
Secretary for the National
Treasury, The Kenya
Revenue Authority (KRA) and
The Attorney General
(Petition No 494 of 2014).

TIN-A argued that the
(reaty was unconstitutional
on a number of grounds. It
limited Kenya's taxing rights
under various articles,
including reducing the
withholding tax rate on fees
from 20% to zero and
relinquishing Kenvya's right to
tax capital gains on the
disposal of shares, thus
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undermining Kenya's ability
(o attain sustainable
development. The treaty
contains a five-year
restriction on its termination
and it waives a tax that is
imposed by the constitution,
which demands public
participation, fransparency
and accountability.

In addition, although the
cabinet secretary to the
(reasury on May 23 2014
published Legal Notice No 59
of 2014 on the enactment of
the treaty, its enactment
failed to follow the process
laid out in the Treaty Making
and Ratification Act No 45 of
2012 (TMRA).

The KRA and attorney-

general argued that the
limitation of Kenya's taxing
rights is necessary to attract
Investment, termination 1s
allowed after five vears so as
to allow investors time to
adjust and oversee the
implementation of the treaty
and, as tax treaties are not
(reaties as defined under the
TMRA, they are exempt from
the process laid out by the
act.

The court delivered its

judgment on March 15 2019

and held that the
involvement of the KRA and
the attorney-general's office
met the requirement of
public participation, as it
showed openness and
accountability. In addition,
the treaty had some form of
ratification as required, since
both states agreed to be
bound by it, and the process
of its formulation was open
and transparent.

However, the legal notice
that was intended to
domesticate it was void
because it was not tabled

betore parliament within the
time required by the
Statutory Instruments Act.

The court’s decision
resulted in the treaty not
having current legal eftect in
Kenya. The new treaty signed
in April 2019 has not been
made public vet and it
remains to be seen whether
the disputed provisions have
been amended.

In another newsworthy
court case, the Kenyan
Appeal Court on February 5
2019 ruled in the case of
KRA v Republic (Ex Parte:
Fintel Ltd) (Civil Appeal No
311 of 2013) that withholding
tax is due upon accrued
payments.

In the case at hand Fintel
entered into an agreement
with a contractor for the
construction of a rental
building and agreed that it
would pay the contractor
interest on any contract fees
outstanding atter the due
date. During the contract
Fintel experienced ditficulties
in settling the outstanding

fees to the contractor on due
dates and the agreed interest
due was provided for in
Fintel's books of account.

In terms of section 35 of
the Kenvan Income Tax Act,
withholding tax is due "upon
payment” of specified
amounts to any nonresident
person not having a
permanent establishment in
Kenva. The act defines “paid”
to include distributed,
credited, dealt with or
deemed to have been paid in
the interest or on behalf of a
person and “pay’, “pavment”
and “payable” have
corresponding meanings.

The KRA demanded

immediate payment of
withholding tax on the

THE ACCRUAL OF
INTEREST IN ITS
ACCOUNTS DID
AMOUNT TO A
PAYMENT TO THE
CONTRACTOR

interest which has been
claimed as an expense in th
audited accounts. Fintel
argued that the accrual of
interest in its accounts did
amount to a payment to the
contractor and, hence, was
not subject to withholding
[ax.

The high court held that
tax is withheld “upon
payvment” and pavment is,
therefore, a necessary
prerequisite for the
withholding tax to apply. In
its decision of February 5
2019 the appeal court
overruled the high court
decision and held that any
amount recognised as an
expense in the books of
accounts is a credited
amount in the pavee’'s
account and is therefore
“paid” as defined by the
Income Tax Act and subject
to withholding tax.
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