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ENSafrica Uganda in brief

Welcome to the second issue of ENSafrica's Uganda in brief, focusing on the latest legal and
regulatory updates across Uganda's corporate commercial and banking and finance
industries.

corporate commercial

o Legislative Amendments: The President assented to amendments to various Acts
of Parliament.
o On 7 September 2022, the president assented to the amendment of the
following Acts:

* The Anti Money Laundering (Amendment) Act, 2022 (“AML”): The
amendment empowers the Financial Intelligence Authority (“FIA”)
and other supervisory authorities to levy administrative penalties for
breach of the provisions of the AML and requires an accountable
person to take appropriate steps to identify, assess and monitor their
money laundering, terrorism financing and proliferation financing
risks. Accountable persons include financial institutions, lawyers and
accountants, among others.

*» The Companies Act (Amendment) Act, 2022: The key changes to the
Companies Act include: the registration of a Memorandum of
Association as an optional requirement; the requirement for all
companies to keep a register of beneficial owners; the provision for a
default code of corporate governance for every public company; the
provision of notice of cessation of business by foreign companies; and
granting the registrar powers to strike off a company from the
register in cases of voluntary winding up.

= The Insolvency (Amendment) Act, 2022 repeals Part IX providing for
cross-border insolvency and reciprocal arrangements to comply with
the UNCITRAL Model Law on Cross-Border Insolvency and the World
Bank recommendations on the ease of doing business; reduction on
the restrictions on discharged bankrupts from five to two years. It
granted the creditor a right to apply for an interim protective order
and also to apply to the court for the appointment of a provisional
administrator.


https://interaction02.ensafrica.com/reaction/Link/Click?ct=588268199BE647EDC3D985AB9E4FF377BB8B6CB7CD820ADD59E263747B4&t=1

= The Partnership (Amendment) Act, 2022 requires limited liability
partnerships with beneficial owners to keep a register of its beneficial
owners recording and all necessary particulars.

intellectual property

e Image rights in Uganda: The High Court rules that consent to use someone’s image
and publicity rights for commercial purposes can be implied.

o Inthe recent case of Onang & 7 Others vs Roofings Limited & Talent Africa
Limited (Civil Suit 139 of 2018), the High Court stated that implied consent
might be granted by parties to another to use their images. The court found
that the plaintiffs consented to the usage of their images in an advert of the
defendant and they never expressly objected to the usage of their images
under the publicity rights or image rights.

e Trademark infringement: The High court rules that there is no infringement on
trade mark by companies dealing in different classes of goods.

o Inthe case of Intel Corporation Vs Intel Computers Limited (Civil Suit 821 of
2019), the High Court dismissed Intel Corporation’s trade mark infringement
case and made a decision in favour of the defendant stating that it did not
infringe on the trade mark of Intel Corporation as both companies deal in
different classes of good. The case, however, sets a bad precedent with
regard to the infringement of trade marks as it departs from the established
principles on the likelihood of confusion used to determine trade mark
infringement.

dispute resolution

e Summons for Directions: Gama Distillers Limited v Bikanza Ezra (Civil Suit No. 60 of
2021).

o The Civil Procedure Amendment Rules 2019 introduced a requirement for
the plaintiff to extract and file a summons for directions within 28 days from
the date of the last reply. The rules state that a legal suit stops if the plaintiff
does not file a summons for directions within the stipulated time. In its
recent decision, the High Court held that this requirement was intended to
fast track trials by curtailing unnecessary delays. The court held that the
requirement to file a summons for directions is not to be used as a sword to
dismiss legitimate claims but must be applied on a case-by-case basis taking
into consideration the justice and peculiarities of the case.

e Actions in trespass subject to the law on limitation: Kiwanuka Fredrick v Kibirige
Edward (Civil Appeal No. 272 of 2017).



o The Court of Appeal held that actions for trespass to landfall in the same
category as actions for recovery of land and are therefore subject to the law
of limitation. Before this decision, the jurisprudence on the subject was that
trespass is a continuous tort and that each day of trespass constitutes a fresh
cause of action. This implied that an action for trespass to land cannot be
time-barred. This decision helps to address the practical challenges where
litigants would plead trespass to land in matters for recovery in an attempt
to wriggle themselves out of the statutory defence of limitation.

banking and finance

o Digital Banking: The High Court of Uganda highlights the duty of care of financial
institutions offering digital banking services; Aida Atiku versus Centenary Rural
Development Bank Limited (Civil Suit No. 0754 of 2020)

o The plaintiff sought court orders to compel the bank to refund more than
UGX50-million which she claimed was fraudulently withdrawn electronically
from her account. The court emphasised the duty placed on banks to put in
place robust fraud detection and prevention solutions to protect their assets,
systems, and customers of mobile banking. At the same time, the court also
emphasised that customers also have a duty to always keep their banking
information, user IDs, passwords, and PIN numbers confidential in a bid to
curb fraud. One of the protective measures put in place by the bank was
registration for SMS alerts whenever there was a transaction on the
customer’s account.

o The plaintiff admitted that she gave her daughter access to her phone and
that she is the one that normally read the messages for her. In doing so, the
plaintiff compromised the security features put in place by the bank for her
protection by granting unrestricted access to her phone and security
information to her daughter.

o Based on these findings, the court held that whereas there was a transfer of
funds from the plaintiff’s account to a phone number that did not belong to
her, the transfer was initiated by her or by a person with access to her PIN,
phone and corresponding SIM card. As such, the most probable explanation
is that the transactions on her account were either undertaken by her, with
her authorisation, or due to her negligence, these being circumstances for
which the bank cannot be held responsible.

e Government bailout: Roko Construction Limited

o The Parliament of Uganda approved the proposed government purchase of
150 000 preference shares in Roko Construction Limited worth UGX202-
billion. Roko Construction Limited was hit with severe liquidity challenges
that constrained its ability to execute 10 contracted projects.

o The government will borrow the money from the Eastern and Southern
African Trade Development Bank to finance the acquisition of redeemable
preference shares from Roko provided that the company is able to re-
purchase the shares or when the Government of Uganda exercises "demand
registration rights".



e The Income Tax (Amendment) Act, 2022

(o]

Beneficial owner: The definition of a beneficial owner has been modified to
mean a person who controls a customer or the natural person on whose
behalf a transaction is conducted and this includes a natural person who
exercises ultimate control over a legal person or arrangement. A natural
person includes a person who either directly or indirectly holds at least 10%
of shares or voting rights of the legal person, one who exercises control of
the legal person through other means including personal or financial
superiority and one who has power to make or influence decisions of a legal
person.

Oil and gas compliance: Clarification that the applicable penalties for oil and
gas licensees who fail to provide returns or file documents are those
provided for under the Income Tax Act. This is a fine between USD50 000 and
USD500 000.

Exempt Organisations: The definition of an exempt institution has been
expanded to include a research institution whose object is not for profit.

¢ The Value Added Tax (Amendment) Act, 2022

O

Oxygen cylinders: Only the supply of oxygen cylinders or oxygen for medical
use is exempt from VAT. Before this amendment, the supply of oxygen or
oxygen cylinders for any purpose was exempt from VAT.

Assistive devices for persons With disabilities and airport user services: The
supply of assistive devices for persons with disability and of airport user
services charged by Civil Aviation Authority are now exempt from VAT.
Education materials: The supply of all education materials made in Uganda or
abroad, including those made in the East African Community region, are
exempt from VAT.

e The Tax Procedures Code (Amendment) Act, 2022

(o]

Payment of informers: The amendment puts a limit on rewards for persons
that assist the Uganda Revenue Authority (“URA”) to identify unassessed tax
or provide information leading to its recovery. Under section 74A (a) of the
amendment, persons who provide the URA with information leading to the
identification of unassessed tax shall be entitled to a payment of 1% of the
tax or UGX15-million, whichever is less. Persons who provide information
leading to the recovery of unassessed tax or duty 5% of the tax or duty
recovered or UGX100-million, whichever is less.

Failure to affix or activate tax stamps: The amendment imposes a penalty on
taxpayers who fail to affix tax stamps on goods prescribed under the law or
activate tax stamps. Failure to affix stamps was an offence but affixing
stamps and failing to activate them was not. The amendment bridges this
gap.

Extractives and construction industry: Imposes an obligation to persons
engaged in the construction or extractive industry to disclose to the
Commissioner of URA the names of the persons contracted in the course of
performance of duties or business within seven days from the date of signing
the contract.

e The Tax Appeals Tribunal (Amendment) Act, 2022



o Tax Appeals Tribunal: The composition of the tribunal has been expanded
from five with one chairperson and four members to nine, inclusive of a
chairperson and eight members.
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