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COMPETITIVE EDGE

Dominant sellers must take care in setting prices

rice discrimination
P occurs when a firm

sells the same or
similar products or services
to purchasers at ditferent
prices. In and of itself, price
discrimination needn't
produce an anticompetitive
eftect. Indeed, the practice of
offering discounts to
customers who purchase
greater volumes is one of the
most common business
practices there is.

It is only when price
discrimination is undertaken
by a firm with a dominant
position in the market for the
supply of a certain product or
service that concerns arise.
In the South African context,
the most immediate of these
concerns is that of small and
medium-sized entities
(SMEs) and firms owned by
historically disadvantaged
persons (HDPs) that cannot
offer the purchasing power
to justity volume-based
discounts, but nevertheless
have no choice but to deal
with a dominant supplier.

Over time, this can cause
SMEs and HDPs to incur
greater input costs, impeding
their growth and even
causing them to drop out of
the market entirely.

The importance of SMEs
and HDPs to a competitive
economy IS easy (o
appreciate. SMEs and HDPs
act as an Important
constraint on larger
competitors, keeping their
pricing behaviour in check
and ensuring they remain
innovative and relevant to
the South African consumer.

COMPETITIVE EDGE

Historically, however,
SA’'s competition law regime
has been criticised for
providing inadequate
protection for SMEs and
HDPs. The Competition
Amendment Act, 2018 (the
amendment act), which was
signed into law by the
president on February 13
2019 (but has not vet been
given an effective date), has
sought to introduce
fundamental changes to the
prohibition against price
discrimination as contained
in section 9 of the
Competition Act, 1998 (the
act), in an effort to holster
support for SMEs and HDPs.

This has been done in two
ways. The first of these
prohibits price
discrimination by a dominant
seller if it is likely to impede
the ability of SMEs and HDPs
to participate eftectively in a
given market. Crucially, this
requirement stands
independently from the pre-
existing prohibition of price
discrimination that has a

HISTORICALLY, SA'S
COMPETITION LAW
REGIME HAS BEEN
CRITICISED

substantial anticompetitive
effect in a given market.

The amendment act
protects SMEs and HDPs as
an economic good over and
above the value they add to
the competitiveness of a
given market.

The second way is to
remove the pre-existing
ability to justity differential
pricing policies on the basis
of a difference in the costs
related to supplying a given
volume when it comes to
SMEs and HDPs.

This is significant, given
that the very nature of
economies of scale suggests
that supply costs may
decrease as the scale of
operation Increases.

Dominant firms cannot
respond to these
amendments by refusing to
do business with SMEs and
HDPs, as the amendment act
makes the avoidance of
doing business with an SME
or HDP to escape the
provisions of the amendment
act an oftence.

Where an act of price
discrimination can prima
facie be shown to have the
likely effect of impeding the
ability of SMEs and HDPs to
participate effectively in a
given market, the onus then
shitts to the dominant firm to
show otherwise.

This legal machinery is, as
any lawver will tell yvou, a
classic reverse onus
provision, which adds to
the legal burden of
dominant firms under the
amendment act.

These changes, in

principle, stand to benetit
SMEs and HDPs by giving
them access to inputs at a
price that would historically
have been reserved for their
larger competitors. However,
in effect the amendments
may have some less
desirable etfects.

The amendments run the
risk of incentivising
dominant firms to set a
uniform price for all its
customers. This will
probably be the highest price
at which the firm can
profitably sell its goods and
services. The result will be to
chill price competition
among larger firms, reduce
demand for the goods and
services in question and by
default even price SMEs and
HDPs out of the market
anyway.

Taken to the extreme, a
uniform supply price may
now have to be implemented
by a dominant seller at levels
which exceed previous
prices (that is where
differences in supply
volumes influenced
differences in supply cost).
Such a situation could
potentially lead to increased
prices of downstream
products, and therefore
result in an overall harm to
consumer welfare.

While the amendment act
represents a crucial break
with the past, it is important
to remain aware of the extent
to which the act’'s pre-
existing approach to price
discrimination has remained
in place. To engage in
prohibited price

discrimination of any form, a
firm must still be dominant in
the market in question. In
other words, it must occupy
a position of power such that
it is in fact capable of
impeding the ability of SMESs
and HDPs to participate
effectively in a given market,
or substantially lessening or
preventing competition.

If there are opportunities
for supply outside the
dominant firm in question, a
case for price discrimination
will probably not find favour.

Moreover, the
amendment act leaves in
place the ability of dominant
firms to justity ditferential
pricing policies if they are a
result of ditferences in the
costs related to supplying the
goods or services, or the
methods of such supply.

Dominant firms can still
employ differential pricing
policies as good-faith
measures to meet a price
otfered by a competitor, as a
measure to respond to
changing market conditions,
such as acting in response to
the actual or imminent
deterioration of goods,
responding to the
obsolescence of goods, if the
goods are sold pursuant to a

SMES AND HDPS
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liquidation or sequestration
procedure, or if the goods are
sold in good faith in the
course of discontinuing a
business.

Overall, it is clear that the
government is heightening
the role to be played by
competition policy as a
means of achieving
transformative economic
aims. Such an intention is
certainly desirable from a
policy perspective, but
depending on
implementation it could give
rise {0 a severe impact on
business, particularly those
that supply SMEs and HDPs.

At a minimum, dominant
sellers will now need to be
extremely cautious when
prices for individual
customers are determined.

An increased level of
consideration will have to be
afforded to the individual
entity to which products are
supplied, but within the
context of that supplier’s
entire customer base.

Most importantly, when a
dominant seller is
contracting with an SME or
HDP, there is no longer a safe
harbour from which
divergent pricing policies can
be defended owing to bona
fide differences in cost that
flow from ditferences in
supply quantities.
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