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COMPETITIVE EDGE

Commission can now levy high merger penalties

n March 2019, the
Competition Commission
(commission) published
the final version of its
“Guidelines for the
determination of
administrative penalties for
the failure to notity mergers
and the implementation of
mergers contrary to the
Competition Act, No 89 of
1998, as amended”.

The guidelines became
ettective from April 1 2019
and set out how the
commission will determine
monetary or administrative
penalties for failure to notify
mergers and/or prior
implementation of mergers in
contravention of the act.

The act empowers the
commission to iIssue
guidelines on any matter in
its jurisdiction, but the
guidelines are not binding
and do not preclude it from
exercising discretion. In fact,
the commission has indicated
the guidelines will not apply
where offending conduct is
“wilful or deliberate”, and the
maximum allowable penalty
will be sought in such
Instances.

The act obliges parties to
“intermediate” and “large”
mergers to notify the
commission of their mergers.
Provided the requirements
for “intermediate” or “large”
mergers are met, 1{ 1S
prohibited to implement such
mergers without the requisite
unconditional or conditional
approval. The act provides for
an administrative penalty not
exceeding 10% of a firm’s
furnover in SA and its exports
from SA in the preceding
financial year, in addition to
other powers such as
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ordering divestiture or
declaring provisions of the
merger agreements void.

Historically, penalties
imposed by the competition
authorities for failure to
hotify mergers and/or prior
implementation ranged from
R75,000 to Rlm with a RIOm
penalty being levied in a
matter where the parties
were also accused of
collusive conduct. The filing
fee payable served as a base
in many previous fines, and it
was arguable whether that
was a sufficient deterrent for
confraventions.

The commission has
indicated that in the light of
increasing failures to notity
and/or prior implementation
contraventions of the act, it
sought to introduce the
guidelines as a deterrent to
fransactions that could give
rise to distortions in the
market, anticompetitive
effects or public-interest
concerns and to encourage
compliance with the act. The
commission took into
account regimes in other
jurisdictions as well as
nuances particular to merger
control which may not be
suited to direct importations
of guidelines for calculating
penalties in cartel or abuse of
dominance matters.

In essence, the guidelines
involve a five-step approach:

@ Step 1 — determination of
the nature or the type of
contravention. The
commission will consider
the nature of the conduct that
gave rise to the failure to
notity and/or prior
implementation offence. In
the event that the relevant
conduct is collusive, for
example it the merging
parties are competitors, the
penalty will be calculated in
terms of the guidelines on
prohibited practices. The
guidelines will not apply it
the relevant conduct is
determined to be “wiltul or
deliberate”, in which case the
maximum allowable penalty
will be sought with
divestiture, where necessary.
@ Step 2 — determination of
the base amount. The base
amount for the calculation
will be an amount that is
double the relevant filling fee.
For intermediate mergers,
the current filing fee is
R165,000. For large mergers,
the current filling fee is
R550,000. Thus, the base
amount will be R330,000 for
intermediate and Rl.Im for
large merger contraventions.
@ Step 3 — consideration of
the duration of the
contravention with an
additional amount to be
added to the base amount
having regard to the number
of months over which the
contravention occurs. For
contraventions not exceeding
a vear, each month of the
contravention will attract an
additional amount equal to
50% of the base amount. For
contraventions exceeding a
vear but less than two years,
each month of the
contravention will attract an

additional amount equal to
5% of the base amount. For
contraventions exceeding two
vears, each month of the
contravention will attract an
additional amount equal to
100% of the base amount.

@ Step 4 — assessment of
aggravating and mitigating
factors, the weighting of
which may result in the
amount calculated in step 3
being adjusted upwards or
downwards. The guidelines
provide nonexhaustive
examples of aggravating
factors which include: the
parties taking advantage of
time-bound mergers;
negligence; the parties trying
to avoid scrutiny of the
(ransaction by the competition
authorities; the transaction
resulting in competition or
public interest concerns;
previous contraventions; the
parties being obstructive or
failing to co-operate with the
commission etc. Mitigating
factors include: proactively
approaching the commission
in respect of the
contravention; co-operating
with the commission; the
bona fides of the parties; no
previous contraventions; that
the parties sought competition
law advice etc.

@ Step 5 — consideration of
whether the penalty amount
calculated is in accordance
with the statutory limit
provided for in the act, which
stipulates that the
administrative penalty may
not exceed 10% of the firm’s
annual turnover in SA and its
exports from SA during the
preceding financial year. Thus,
where the administrative
penalty exceeds the
maximum allowable limit of

10% of the combined annual
turnover of the acquiring and
(ransferred firms during the
preceding financial year, the
commission will apply the
maximum allowable penalty.

The guidelines clearly
indicate the commission's
zero tolerance approach to
failure to notify and/or prior
implementation
contraventions of the act as it
contemplates the imposition
of the harshest penalties vet
for these offences.

Gone are the days of
walking away with a slap on
the wrist and the mere
payment of a filing fee as
punishment for offenders
who implement their
(ransactions without the
requisite compefition
notification and approval.

Having a penalty that
could increase every month
that the parties are in
contravention may well be
the appropriate deterrent that
the commission has been
looking for to keep offences
of this nature at bay.

While the penalty
calculation contemplated in
the guidelines may be a bitter
pill for offending firms to
swallow, it is nothing

compared to the penalties
that could be levied it the

conduct is considered to be
“wiltul or deliberate” in which

GONE ARE THE DAYS
OF WALKING AWAY
WITH A SLAP ON
THE WRIST AND THE
MERE PAYMENT OF A
FILING FEE AS
PUNISHMENT

case the guidelines will not
apply and the maximum
allowable penalty, with or
without divestiture, may be
sought.

The guidelines provide
usetul insight into the
methodology likely to be
used by the commission in
computing failure to notity
and/or prior implementation
penalties and even list non
exhaustive instances of
conduct likely to constitute
contraventions as illustrated
through the case law over
the preceding vears.

While administrative
penalties in these instances
are generally paid by the
acquiring firm and the seller,
the guidelines indicate the
possibility of penalties,
depending on the
circumstances, being levied
on only the acquiring firm:;
only the seller, only the targe]
and/or the holding company
of the firms.

The guidelines are worth
the read for any organisation
that frequently engages in
acquisitions or disposals, or
even the odd transaction.
(iven the significant
penalties that could arise for
failure to notity and/or prior
implementation otfences,
parties would do well to
ensure that the requisite
competition advice is
received in order to comply
with their legal obligations.
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