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Chips! The watchdog is back

substantiation for the claim

® Battle over frozen food advert

sumer could reasonably

waged with chip from old block

Gaelyn Scott
-NSafrica

fter the demise
of the Advertis-
ing Standards
% Authority

% (ASA) a new
advertising sheriff has ridden
into town, the Advertising
Regulatory Board (ARB),
whose strapline is “Con-
sumer protection through
responsible advertising”. Gail
Schimmel is the CEO of this
new body.

A recent ruling of the ARB
on adverts for McCain chips
gives an interesting insight
into the new adverting regu-
latory regime.

At issue were billboard
and Facebook adverts placed
by McCain Foods, the maker
of, inter alia, McCain Fry
Chips. These adverts con-
tained a picture of a single
chip split in halt, a pack of
McCain Fry Chips, and the
statement “SA's Nol*® Chip”
(the asterisk referred to the
following statement: “Aztec
market share data — sales
volumes.”)

For the benefit of readers
outside SA, we should point
out that chips are a compli-
cated business in SA. Potato
crisps in packets are referred
to as chips. Fries (although

now often referred to by that
name) are also referred to as
chips, but to distinguish them
from crisps, they are some-
times called hot chips or slap
(limp) chips. Frozen fries tend
to be called frozen chips.

Famous Brands, the com-
pany behind, inter alia, the
Steers restaurant and take-
away chain, complained
about the McCain adverts. It
said that the message being
conveyed was that McCain
Fry Chips is SA's number one
(hot) chip based on sales or
alternatively quality, with the
quality being represented by
the picture of a delicious-
looking (hot) chip split in half.

But, argued Famous
Brands, while McCain might
well be the top-selling frozen
chip in SA, the advert sug-
gests that it is the top-selling
(hot) chip, be it frozen or
fresh. That, said Famous
Brands, is unlikely to be true,
because in SA, sales of tresh
(hot) chips far exceed sales of
frozen chips. Famous Brands
wanted independent verifi-
cation of the claim.

It also challenged McCain
to prove that McCain Fry
Chips are perceived to be
“SA’'s Number 1 Chip” based
on quality, pointing out that
Steers has won the Leisure
Options Award for the Best

Chips for 16 years running.
Much of the complaint
centered around the fact that
no distinction had been
drawn between frozen chips
and fresh (hot) chips, with the
result that consumers could
mistakenly interpret the
adverts to mean that
McCain's frozen chips are
superior to Steers’ fresh-cut
(hot) chips, either in terms of
quality or in terms of sales.
McCain argued that the prod-
ucts fall into very ditferent
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categories, and that there
would therefore be no confu-

sion or deception. It said that,
because its advertising con-
tains a picture of the product
packaging, together with the
fact that the two parties
brands operate in completely
different markets, consumers
will know that the claim
refers to frozen chips only.

It submitted a report from
a company called Informa-
tion Resources SA (Pty) Ltd
(formerly known as Aztec), as

that McCain is “SAs No 1
Chip”, on the basis that Mc-
Cain frozen chips are the
best-selling frozen ones.

In its finding, the ARB
made reference to clauses of
the Code of Advertising Prac-
tice, dealing with substantia-
tion of claims and misleading
claims. It also referred to
clause 3.2 of section I of the
code, which reads as follows:
“In assessing an advertise-
ment's conformity to the
terms of this code, the pri-
mary test applied will be that
of the probable impact of the
advertisement as a whole
upon those that are likely to
see or hearit”

The ARB also made refer-
ence to a long-standing prin-
ciple of its predecessor, the
ASA, that “a claim should be
considered within the context
of the advertisement as a
whole in order to determine
what the hypothetical rea-
sonable person's take out of
the claim would be”.

The ARB found that the
advertising was ambiguous.
The adverts, said the ARB,
“can be interpreted in a num-
ber of ditferent ways because
the context in which the
claim "SA’s No 1 Chip’ appears
is not consistent throughout
the advertising executions.”

It said that “the claim on
the billboard could be inter-
preted to refer to consumer
preference rather than mar-
ket share”. It said that “a con-

interpret the billboard adver-
tisement to say that McCain's
.. IS consumers most pre-
ferred chip in SA, which is far
from the claim that the
respondent is trving to make,
ie SA’'s bestselling frozen chip
brand.”

It said that “there is a real
likelihood that consumers
will interpret the claim to

mean that McCain's ... is the
“Nol” chip in SA overall”.

THE CLAIM ON THE
BILLBOARD COULD
BE INTERPRETED
TO REFER TO
CONSUMER
PREFERENCE
RATHER THAN
MARKET SHARE

The ARB concluded: “In
light of the ambiguities dis-
cussed above, the directorate
finds that the claim ‘SA’s No.l
Chip’ as it is currently used by
the respondent is likely to
mislead consumers. The
claim therefore contravenes
Clause 4.21 of Section II”. It
therefore ordered McCain to
withdraw the advert.

It's good to see that adver-
tising regulation is back in
place. Brand owners will
need to ensure that their
advertising is compliant with
the legislation.
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