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Not much romance in trade
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like “Let's Meet” or “Wanna
Date”, but it’s still one of those
phrases that's a little too obvi-

® From counterfeits to banality, it
pays to be serious about products
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alentine's Day
has come and
gone, but from
a trademark
point of view,
it's been anything but roman-
tic. As the following stories
indicate, the world of trade-
marks has done little to set
hearts aflutter.

Marry Me? Youll have to
come up with something a lot
more original than that.

First, there was the report
that the EU’s General Court
had turned down an EU
application for a trademark
comprising the words “Marry
Me”, together with a heart
device (logo). the application
was in classes 9, 38 and 45
and it covered, inter alia,
application  software for
social networking services,
online chat rooms, online
greeting cards and matching
services through social net-
working. A lonely hearts or
dating service in old-speak.

The General Court took
the view that the mark should
not be registered because it is
descriptive and nondistinc-
tive. For starters, it felt that the
words “Marry Me” will be
understood as a dating ser-
vice. Moreover, it said that

any logo comprising some-
thing as obvious and banal as
a heart would be equally
descriptive of the service.

The fact that the applicant
already had national registra-
ions for its trademark in
Germany was not enough
because, when it comes to
EU-wide trademark registra-
tions, all EU languages need
to be considered, and that, of
course, includes English.

If voure now thinking “but
what about Brexit?”, remem-
ber that English will remain
relevant in the EU because of
its status in Ireland, Malta and
Cyprus, as well as its de facto
second-language status in
many European countries
such as the Netherlands and
the Scandinavian countries.

The case highlights the
important fact that trademark
law is all about distinctive-
ness — it's only distinctive
trademarks that can be pro-
tected. The reason for this is

THE LAW MUST
ENSURE THAT
MONOPOLY RIGHTS
ARE ONLY GRANTED
IN CIRCUMSTANCES
WHERE THEY ARE
WARRANTED

simple: a registration confers
exclusive rights, certainly in
respect of the actual goods or
services covered by the reg-
istration, generally also in
respect of closely related
goods or services, and some-
fimes even in respect of
unrelated goods and services.
A trademark registration is
therefore a monopoly right.

The law must, for obvious
reasons, ensure that
monopoly rights are only
granted in circumstances
where they are warranted.

If companies could get
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exclusivity in descriptive,
suggestive or other nondis-
finctive words, that would
make lite ditficult for other
businesses wanting to com-
pete. Exactly the same con-
siderations apply to devices
or logos — it the device or logo
is one that companies operat-
ing in that product area could
quite reasonably want to use,
then no one company should
have exclusivity in it.

The situation may be dif-
ferent if the company seeking
registration can establish that,
as a result of its own
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widespread use, the word or
device has in fact become
distinctive of that company.
In this case, the trademark
is perhaps a little less
descriptive than some terms

NEARLY 75% OF
THOSE SURVEYED
SAID THEY WOULD
WILLINGLY BUY
FAKES IF THERE
WERE SIGNIFICANT
COST SAVINGS

ous (even if it does suggest a
service where things move
unbelievably quickly).

It voure in business you
need to take vour brand
name and logo as seriously as
vou take your product itselt.
Don' let it be an afterthought
and avoid anything that's
banal or obvious.

FAKING IT

The second trademark story
that came out around Valen-
tine's Day involves sex toys.
This was reported in a publi-
cation that doesn't generally
deal with such racy matters,
The Trademark Lawyer.

WeTe told that sex toys
are a popular gift on Valen-
tine's Day. According to a
survey, some two-thirds of
adults in the US would “con-
sider” buying their loved one
a sex toy for Valentine's Day
(whatever  happened to
flowers and chocolate vou
might think).

The survey suggests that
this is a product area where
online shopping is popular —
nearly 80% of those surveyed
said that they would prefer to
buy goods like these without
having to interact with a
human in a shop (no surprise
there). Most said that Amazon
would be their first port of
call, but if voure more of an
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eBay or Reddit person, worry
NOot, you can get your sex toys
there too.

Men are more likely to
buy sex toys than women.

The trademark angle to
this story is that theres a
great deal of taking going on.
Some 20% of people sur-
veved said that they believed
that they had bought fake sex
toys online. Of those, 33%
said that they had been disap-
pointed with the quality of the
apparent fakes. Fortunately,
no detail is provided as to the
nature of the disappointment!

Roughly half of the
respondents said if they dis-
covered that they had bought
a counterfeit sex toy, they
would seek a refund from the
seller, whereas roughly one-
third would approach the
manufacturer of the genuine
product. Most disturbingly
perhaps, nearly 75% of those
surveyed said they would
willingly buv fakes if there
were significant cost savings.

This story highlights the
fact that a great deal of coun-
terfeiting activity now takes
place online. Online is cer-
tainly where it’s all happening
in the developed world,
although markets and shops
still play a big role when it
comes to counterfeits in the
developing world.

The story also highlights
the fact that brand owners
have work to do when it
comes to educating con-
sumers about trademarks,
the quality control function
they perform and the myriad
issues surrounding counter-
feit goods, including, in the
case of sex toys, possible
health dangers.

As I said at the outset, not a
great deal of romance!
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