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!NTRODUCTION:

"What is the point of our Bill of Rights? The Bilt is Chapter 3 of the interim
Constitution, which declares itself to be aspiring to be 'a historic bridge between
the past of a deeply divided society charactertzed by strife, conflict, untold
suffering and iniustice, and a future founded on the recognition of human rights,
democracy and peaceful co-exrsfence and development opportunities for all
South Africans (own emphasis), irrespective of colour, race, class, belief or sex.
lf this bridge ls successfully to span the open sewer of violence and contentious
transition,

clearlv what it is a bridoe from, and what a bridqe to1 ("ou'tt anr1tltcni.s"1".

This metaphor resonates eloquently in the remarks of Mogoeng CJ in Viking
Pony Africa Pumps v Hidro-Tech Systems when he said2:-

"t1l One of the most vicious and degrading effects of racial discrimination in

South Africa was the economic exclusion and exploitation of btack
people. Whether the origins of racism are to be found in the eighteenth

and nineteenth century frontiers or in the subsequent development of
industrial capitalism, the fact remains that our history excluded black
people from access fo productive economic assefs. After 1948 this

exclusion from economic power was accentuated and institutionatised

on explicitly racially discriminatory grounds, further retegating most black
people to abject poverty

Driven by the imperative to redress the imbalances of the past, the

people of south Africa, through their democratic government, developed,

among others, the broad-based black economic empowerment

programme and the preferential procurement policy Relevant to this

case are the legislative and other regulatory measures which were put in

place to enable organs of sfafe to award tenders on the basis of a
preferential point sysfem to service providers or enterprises which have

a significant shareholding by the previously marginalised. Those

enter1rises are oiven preferential ooints on condition that the historicallv

Etiene Mureinik, 'A Bridge to Where? introducing the interim Bilt of Rights', (1994),tO SAJHR 31
2011 (1) SA 327 CC at 329.

t2l
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te in the runnina of, and

This is a revlew application in terms of which the Applicant is asking this court
to review and set aside the Frrst Respondent's Final Report which contains its
findings and recommendations made in terms of the provisions of the Broad
Based Brack Economic Empowerment Act, Act 53 0f 2003 as amended by Act
46 of 2013 ("'ilrc Act").

The Applicant is asking the following relieF: _

1) "The first respondent's Finat Report dated 19 November 2A1g is
reviewed and set aside in accordance with sections 6(2)(c),
6(2)(d); 6(2)(e)(iii), 6(2)(e)(vi), 6(2)(f)(i); and/or 6(2)(f)(ii)(c) of the
Promotion of Administrative Justice Act 3 of 2020.

2) The first respondent is interdicted and prohibited from pubt6hing
the said Final Repoft and/or implementing any and ail of the
recommendations contained in the said report.

3) Ordering that any of the respondents whoopposes this apptication
tct pay fhe costs of the appricant, incruding fhe cosfs of two
counser, on a joint and several basrs, with any other respondent
who opposes fhe retief sought by the applicant.

4) Granting the applicant further and/or alternative relief,,.

The Act was promulgated to address the exclusion of black people from
economic opportunities and to eradicate their economic exploitation. This Act
is also a legal tool employed by the State to achieve aspirational rights set out
in Section g of our Constitution.

The Act further provides for the establishment of the Second Respondent with
powers to investigate non-compliance with its provisions and. clothes it with
legal standing to enforce compliance through the Courts and to report such non-
compliance to the relevant authorities.

t2l

t3l

t4l

tsl

:' Notice of Motion, 002-62 at 002-69 para 1 1.1, Fite 1.
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PARTIES:

The Applicant is a joint venture entity consisting of a Chinese Shareholder
Company known as CSR: Zhuzhou Electrical Locomotive Company Limited r..<r

('lritrcsa .\hureholtlar"'i with 70% shareholding, and the South African company
known as Matsete Basadi consortium (Pty) Ltd ("i,ilJ("t is holding 3}%shares
in the Applicant

The First Respondent is a Broad Based Black Economic Empowerment
commission established in terms of section 1 38 (1 ) of the Act. Both the second
and the Third Respondents were former Directors nominated by MBC to serve
on the Board of the Applicant in terms of the Parties' shareholders agreement

BACKGROU N D:

on 05 September 2012, Transnet soc Ltd (''Transnet') appointed the chinese
Shareholder on the basis of preferential point system as a preferred bidder to
supply Transnet with 95 electric locomotives. Some of the relevant terms and
conditions in the letter of appointment are the followinga.-

"3. Appointment

3.1 Following the evaluation of the tender responses in respect of
the RFP, we wish to inform you that Transnet has se/ecfed CSR

Zhuzhou Electilcal Locomotive Co., Ltd (CSR) as the successfu/

Respondent (Preferred Bidder) for the supply of 95 new electric

locomotives to Transnet Freight Rail (a division of Transnef SOC

Ltd)

3.5 Transnet, in particular. wishes to confirm that

3.5.5 csR has agreed to appoint Transnet Rail Engineering

(TRE, a division of rransnet soc Ltd) as its subcontractor

to manufacture the locomotives and fo use the production

line and manufacturing facility of TRE,

t7)

t8l

' 'RA2', 005-353 to 005-354. Fite 2
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3.5.6 For the purposes of the contracting party to the

Transaction Agreemenl CSR will use and contract

through its South African lncorporated Joint Venture

Company (which Company includes its B-BBEE partners)

(the Contractor)".

tgl On 21 October 2012, the Chinese Shareholder concluded a Shareholder's

Agreement with MBC as its B-BBEE partner in compliance with a condition in

its letter of appointment. The Applicant was therefore incorporated as a broad-

based black economic empowerment joint venture entity to assume the

contractual obligations of the Chinese Shareholder to supply Transnet with

those electric locomotivess.

[1 0] That Shareholders' Agreement was amended on 25 Septembe r 2014 with an

Addendum signed by the parties. lt was further amended on 17 October 2014

through the conclusion of a Project lmplementation Agreement.

[1 1] Prior to the conclusion of the Project lmplementation Agreement and on 17

March 2014, the Applicant concluded a Locomotive Supply Agreement with

Transnet in terms of which it was appointed to design, manufacture, test and

supply Transnet with 359 New Dual Voltage Electric Locomotives6.

l12l Some of the material terms of the Locomotive Supply Agreement readsT:-

"2.2.2 the contractor shall have delivered to the company certified coples of the

following documents: -

2.2.2.1 the Constitutional Documents of the contractor, including the

Shareholders' Agreement (in form and subsfance

satisfactory to the company) with the BEE party;

222.5 an uplo-date and valid extract of the register of members of

the contractor and the BEE party;

Applicant's HOA, 01 1-'1 at 01 1-4 para 7 , File 12.

"TA 1.1" 005-373 to 005-718 [See: the signature page at 005-533].
"TA1.1" 005-418.
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2'2'2 6 a copy af an uplo-date and vatid B-BBEE Accreditation
Certificate;

On the very same day the Applicant and Transnet, acting through its Transnet
Engineering Division, signed a Subcontracting Agreement in terms of which
Transnet Engineering was appointed by the Applicant to manufacture and
assemble those locomotives. Transnet Engineering was also contracted to
supply the components of these locomotives.

The First Respondent mentioned in its Final Report other two contracts which
the Applicant concluded with Transnet. ln terms of these contracts, the
Applicant was to supply Transnet with 95 A-axle electric locomotives and 100
4-axle electric locomotives respectively. lt is alleged that these contracts were
concluded on22 october 2012 and 17 March 2014 respectively8.

I observed that those contracts were not part of the record of these proceedings
and their principal features were not set out in both the Applicant and the First
Respondent's papers. only the value of these contracts are mentioned in the
First Respondent's Final Report.

During June 2016, the second Respondent and Ms. Morongwa Malebye filed
a written compraint with the First Respondent against the Appricant. Ms.
Malebye later withdrew her complaint. The Second Respondent's complaint in
brief relates to how MBC members who served on the Board of the Applicant
were treated by the Chinese Shareholder.

It is alleged that they were denied access to contracts documents relating to
the manufacture and delivery of locomotives by the Applicant to Transnet. lt is
further alleged that MBC members did not receive any financial benefit flowing
from those contracts. lt is also alleged that decisions were taken without them
being consulted. The Second Respondent also aileged fraud of B-BBEE
credentials of the Applicant during the period october 2o14 to May 2ol5

During October 2A16, the Third Respondent filed her own separate complaint
of fronting against the Applicant. The basis of her complaint were. ',Black MBC
members who held executive or management position in the Applicant, were

[13]

t|4l

[15]

[16]

L17l

[18]

i ts7g2'002-66 to 002-67 paras .10.5 to 10.6.
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discouraged and or inhibited from substantially participating in the core
activities of the buslness of the Applicant',.

[19] She alleged that Black MBC members 'were buttied by the Chinese
Shareholder to sign/approve financiat records of the Appticant without
questioning the transactions they did not understand,'.

l20l She also stated in her complaint that the management of the Chinese
Shareholder refused to share critical information with Black MBC members
relating to the contracts the Applicant concluded with Transnet. She reiterated
what was said by the Second Respondent that Black MBC members did not

receive economic benefit derived from those contracts.

ISSUES:

121) The issues raised are clearly set out in the Parties' Joint Practice Note as

followse: -

3.1 "Whether powers of the Commission in investigating the comptaints of the

Second and Third Respondents and issuing rts Final Report dated 1g

November 2018, constitute administrative action as contemptated in the

Promotion of Administrative Justice Act, 3 of 2OOO (.t,,4,t,1"t.

3 2 Whether the relationship between the Appticant and Matsele Basadi

Consoftium (Pty) Ltd ("t/u("') concerning the implementation of the

shareholders' agreement between these parties, constituted a fronting

practice as contemplated in the Broad-based Black Economic

Empowerment Act, 53 of 2003 r"rha lJ-lJRt.l..,,tt.r").

3.3 Whether the Final Report took rnto account irrelevant considerations and
ignored relevant consideratrons (pAJA, Section 6(2)(e)(iii))

3.4 Whether the findings in the Final Report were materiatty inftuenced by

errors of law or fact (PAJA, Secfion 6(2)(d))

3.5 Whether the findings and/or recommendations in the Finat Report are not

rationally connected to the information that was before the Commlss/on

! See: 010-1 to 010-6 at 010-2 to 010-3, Fite 12
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when the Commrssion considered the complaints and were unreasonable
( PAJ A, Secfron 6(2) (f) (cc)

3'6 Whether the findings and/or recommendations of the Finat Reporl are
based upon administrative action that is proceduralty unfair (pAJA,
Secfion 6(2)(c)"

[22] The First Respondent made a submission in its heads of argument that its
investigations and reporting constitute the exercise of public power but does
not constitute administrative action under pAJAlo.

[23] I shall deal separately with each of the questions raised with reference to the
applicable legal position and principles of law.

QUESTIONS PRESENTED:

consti adminis
action in the nof istrative Justice
Act.3 of 2000 (,,pA.tA,,);

124) Powers of the First Respondent are set out in Section 13J of the Act. That
Section reads as follows:-

"(1) subject to the provisions of this Act, the commission has the power,

on its own initiative or on receipt of a complaint...., to investigate any
matter arising from the application of the Act, including any B-BBEE
initiatives or category of B-BBEE initiative

(2) The format and the procedure to be followed in conducting any
investigation must be determine by the commlssron with regard to

the circumsfances of each case and may include the hotding of a
formal hearing.

(3) without limiting the powers of the commission, the commission may
make a finding as to whether any B-BBEE initiative involves a fronting
practice.

10 First Respondent HOA at 012-4 par. 5, File 12

ls and issuinq its
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(4) The commission may institute proceedings in a court to restrain any

breach of this Act, including any fronting practrce or to obtain

a p pro pri ate re m ed i a I re I ief .

(5) lf the Commission is of the view that any matter it has investigated

may involve the commission of a criminal offence in terms of this

Act or any other law, it must refer the matter to the Nationat

Prosecuting Authority or an appropriate division of the south

African Police Service.

(6) The commrssion may, if it has investigated a matter and justifiable

reasons exisf, refer to---

(a) the South African Revenue Services any concerns regarding

behaviour or conduct that may be prohibited or regulated in

terms of legislation within the jurisdiction of that Service, or

(b) any regulatory authority any concerns regarding behaviour or

conduct that may be prohibited or regulated in terms of

legislation within the jurisdiction of that regulatory authority.

(7) (a) The Commission may publish any finding or recommendation it

has made in respect of any investigation which it had conducted

in such manner as it may deem fit.

(b) A decision of the Commission to publish any finding or

recammendation it has made may not be put into effect---

(i) before proceedings for judicial review of the decision have

been completed or were not instituted within the period

allowed therefor;

(ii) if the Commotion has refed the matter to the National

Prosecuting Authority or the South African Police Service in

terms of subsecfron (5), and no prosecution has been instituted

against the person concern;

(if) the person concern has been prosecuted and acquitted

following the investigation of the Commission; or

(iv) where the person concern has been convtcted by a court of law,

following an investigation of the Commission, before such
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person has in respecf of the conviction exhausted ail
recognised legal proceedings pertaining to appeat or review,

l25l ln Minister of Health v New Cticks SA (Pty) Ltd and Othersthe Constitutionat
Court addressed the question of what constitute administrative action in terms
of PAJA lt said11: -

"what is or is not administrative action for the purposes of pAJA is
determined by the definition in s1".

126] Section 1 of PAJA define an admrnistratrve action as. "any decision taken, or
any failure to take a decision, by-

a) an organ of state, when-

(i) exercistng a power in terms of the Constitution or a provincial

constitution; or

(ii) exercising a public power or performing a pubtic function in terms of
any legislation; or

b) a natural or juristic person, other than an organ of state, when exercising

a public power or performing a public function in terms of an empowering
provision,

which

external leqal effect. . ., '(Own emphasis).

127) ln terms of this definition, the substantive requirement for administration action

in PAJA includes, among others, the exercise of public power or performance

of a public function which. '(a) adversety affect the rrghts of any person and (b)

which has a direct, external legal effect'.

[28] The question that arises then is whether the First Respondent's finding of

fronting practice and its recommendations flowing from and linked to the

outcome of its investigations, 'adverselv affected the Applicant's rights and

have such an immediate, final and bindinq effect on those riqhts'

112006 (2) SA 311 a|376 para 132
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i29l This question is twofold lt is (a) whether a finding of a fronting practice

adversely affected the rights of the Applicant and if so, (b) whether such a
finding has an immediate; final and binding effect on its rights.

[30] ln Union of Refugee Woman v Director: Security lndustry Authority, the

Constitutional Court held that the refusal by the Private Security lndustry

Regulatory Authority to register the applicant as a private security service
provider was an '

immediate, final and bindinq impact on its riqhtsa2.

[31] This pronouncement in my view was informed by the general views of writers

on the subject that the phrase "adversely affect one's rights" includes decisions

which determine one's rights, and not only those decisions which deprive one

of his rights.13

[32] The Applicant's submission is that a fronting practice finding by the First

Respondent has a serious consequence for the party investigated, including

legal proceedings by the First Respondent or a referral to the National

Prosecuting Authority; the South African Police Services: South African

Revenue Services or any other regulatory authority with the jurisdiction on the

matter under investigation.

t33l The Applicant further contended that the First Respondent's findings and

recommendations have the force of law and are capable of implementation. lt

argued that it would not be opened to Transnet, as an organ of State, to dispute

the terms of the Final Report without itself challenging the report on review. I

do not agree for the reasons that are to follow.

t34l ln Corruption Watch and Another v The Arms Procurement Commission

and Others this Court saidla:-

'[12] lt might be argued, as the Canadian Supreme Court observed in Canada

(AG) v Canada Commission of lnquiry on the Blood Sysfem, supra, that

1: zootl+1SA 395 (CC) at 417 para 70c-D
1r Klaaren & Penfold, Woolman et alsupra at 63- 70, where the authors said: 'Although our courls have

not, to date, expressly grappled with depravation verses determination theories in this context, the
decision by the majority of the Constitutional Court in Union of Refugee Women clearly endorses
the determination theory in the context of PAJA'S definition of administrative action

1r Case Nr 81368/2016 [Heard: 111612019, Delivered: 21tBt2O19].
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ss/on in th

th

[35] The principle in Corruption Watch in my view is applicable in this matter for

the reason that the First Respondent's function is not to'administer but to
investigate', report, recommend and make findings'and, to approach the Court

for an interdict to restrain a fronting practice identified during its investigations.

Without an interdict, such a finding remains a 'finding of fact of statements of
opinion with no legal consequences'.15

[36] Of course, a finding of a fronting practice'may affect the Appticant by

subjecting it to legal proceedings and be required to submit its business affairs

and documentation to public scrutiny'. Nevertheless, the legal proceedings

envisaged by Sub-section (4) of Sectron 13J of the Act afford the Applicant

substantive and procedural protection to challenge such a finding.

[37] ln Viking Pony, the Constitutional Court addressed the decision to refer a

matter to another regulatory body as followsl6:-

investioation, which excludes a determination of culpabilitv', could itself

t38l What constitutes "the process of investigation" is better explained in Viking

Pony Africa Pumps v Hidro -Tech Systems as followslT -

"One of the common ways of dealing (propeily) with an allegation of fraud is to

refer the complaint to the police or director of public prosecution. ln neither

instances need investiqation be completed bv the person who refers it or before

15 Section 13J(3) of the Act read with Sub-Section (4)
16 Viking Pony, supra, at p 341
1t 2010 (3) SA 365 SCA at 379 para 31H - l.

unlikelv that a

the riqhts of an has a direct a

external leqal effect" ('own emphasis')".
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it is referred,

in his own mind

so doinq" (own emphasis).

t39l lt is common knowledge that the National Prosecuting Authority, the South

African Police Services and the South African Revenue Services are creatures

of Statutes. They derive their investigative powers from their respective

legislations. I was never referred to one provision in any of those Statutes

requiring these lnstitutions to implement the findings and recommendations of

the First Respondent without first exercising their investigative powers

independently. ln any event, I have not come across any such provision in the

South African Police Act, the National Prosecuting Authority Act and the Tax

Administration Act.

[40] Furthermore, Section (1) of the Preferential Procurement Policy Framework Act

(" Procu re me nt Act") provides thatl B: -

"(g) any contract awarded on account of false information furnished by the

tenderer in order to secure preference in terms of this Act, maybe cancelled 'at

the sole discretion of the oroan of state' without preiudice to anv other remedies

the orqan of state mav have". (own emphasis).

1411 I do not understand this Section to mean that a State Enterprise. such as

Transnet, is legally bound to implement whatever findings and

recommendations of the First Respondent without exercising its discretionary

powers as provided for in that Section. Section 13J(3) of the Act does not also

take away those powers.

1421 With regard to prayers 2 of the Notice of Motion, the Applicant made a

submission in its heads of argument than an undertaking made by the First

Respondent that it will not publish its Final Report and or implement any of its

recommendations pending this review application has rendered the relief

sought unnecessary.

of

'3 Act 5 of 2000 [Section 13J, (6) of the Act]
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1.4

This Court is guided by the provisions of Section 13J(7)(b) of the Act in deciding

whether or not to stop the publication of the findings and recommendations of

the First Respondent. The said Section set out the circumstances under which

the publication of any finding or recommendations may not be put into effect.

The First Respondent recommended to Transnet to commission an

independent investigation on whether ownership rights claimed to be held by

certain black individuals met the criteria set out in the Act. The First Respondent

further recommended to Transnet to appoint an independent audit firm with

relevant experience in B-BBEE to investigate whether the awarding of contracts

to the Applicant since 2014, was in compliance wrth the Act or not. Transnet

was also asked to refer the matter of alleged tax evasions to South African

Revenue Services.

The question is whether the First Respondent can be allowed to publish its Final

Report when some matters are still outstanding to be investigated by some

other regulatory bodies referred to in its recommendations. I am of the view that

it cannot. The reasons are to follow.

Matters to be investigated and the outcome thereof are linked and forms part of

the broader investigation of the Second and Third Respondents' complaints

relating to the Applicant's relationship with MBC. Any outcome of those

investigations will affect the substance of the Second Respondent's Final

Report and the course of action the First Respondent may be required to take

in terms of the Act. lt is therefore illogical to expect the Firs Respondent to

publish its Final Report when the investigations are still ongoing That is not

what the Act envisaged.

Having regard to the fact that the First Respondent's finding and

recommendations are of no legal consequences and cannot be published

whiles the investigations are still ongoing, it cannot be said that the Applicant's

rights are adversely affected in a manner that has a direct and external legal

effect.

Accordingly, I am of the view that the First Respondent's rnvestigative powers

as provided for in Section 13J of the Act do not constitute administrative action

144l

145l

[46]

147)

t48l
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(B) Whether tl
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in PAJA. The exercise of those powers must therefore be

of the principle of legality

Whether the relationship between the Applicant and Matsete Basadi

Ltd ("w-lllL"') concerninq the

Economic Empowerment AcL 53 of 2003 (,,thc ll-BllEE .lt,r"t.

[49] Fronting Practice means: -

"a transaction, arrangement or other act ar conduct that direcily or

indirectly undermines or frustrates the achievement of the objectives of

the Act or the implementation of any of the provisions of this Act,

including but not limited to practices in connection with a B-BBEE

initiative: -

(a) in terms of which black persons who are appointed to an enterprise

are discouraged or inhibited from substantially participating in the

core activities of that enterprise;

(b) in terms of which the economic benefits received as a result of the

broad-based black economic empowermenf sfafus of an enterprise

do not flow to black people in the ratio specified in the relevant legal

documentation;

(c) involving the conclusion of a legal relationship with a black person

for the purpose of that enterprise achieving a certain level of broad-

based black economic empowerment compliance without granting

that black person the economic benefits that would reasonably be

expected to be associafed with the stafus or position held by that

black person; or

(d) involving the concluston of an agreement with another enterprise in

order to achieve or enhance broad-based black economic

empowermenf sfafus in circumstances in which -
(i) there are significant limitations, whether implicit or explicit,

the identity of suppliers, service providers, clients

customers,'

on

or
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the maintenance of business operations is reasonably

considered to be improbable, having regard to the resources

available,

the terms and conditions were not negotiated at arm's length

and on a fair and reasonable basrs,

t50l Warikandwa and Osode correctly pointed out that: 'The South African B-BBEE

Amendment Act adopted a plausible dualistic approach focusing on providing

a comprehensive yet elastic definition of frontrng .. The first facet of the said

definition is a broad, catch-all definition of what consfitutes business fronting....

Clearly, the definition includes fhe three most common forms of business

fronting, namely window dressing, benefit diversion and the use of the

o p portu nistic i ntermedia ries'1 e 
.

[51] Some of the objectives of the Act located in its Preamble are'. 'the achievement

of the constitutional equality and the effective participation of black people in

the economy'. This in my vrew brrngs the provisions of Section 26 of The

Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2OO0

(Equality Act) within the scheme of the Act. That is. the Act cannot find its true

meaning without reference to the Equality Act.

1521 Section 24 of the Equality Act places a general responsibility on all persons who

directly and indirectly contractrng with the State to promote equality by-

adopting appropriate equality plans, codes, regulatory

mechanisms and other appropriate measures for the effective

promotion of equality tn the spheres of their operation;

enforcing and monitoing the enforcement of the equality plans,

codes and regulatory mechanls/??s developed by them; and

making regular reports to the relevant monitortng authorities or

institutions as may be provided in regulations, where appropriate.

(ii)

(i ii)

(a)

(b)

re Warikandwa TV and Osode PC "Regulating Against Business ''Fronting" lo Advance Black Economic
Empowerment in Zimbabwe: Lessons from South Africa" PER / PELJ 2017 (20) at 17

(c)
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t53l What the Section requires is for a contracting party with the State to take

positive measures to address inequality within its skilled occupation and

industry. I am of the respectful view that this means an inexperienced

em)owerment oartn€r must be exoosed: mentored and skilled to enable it to

[54] With these in mind, the enquiry on what constitutes a fronting practice must in

my view focus on: -

(a) the level and extent of experience and requisite skiils acquired by

an empowerment partner during the implementation of the awarded

contracts;

(b) whether there was compliance with adopted measures meant to

achieve broad-based black economic empowerment and if not why;

(c) the role played by the tendering enterprise in securing the awarded

contracts under the Act,

(d) The nature of the relationship between an empowerment partner

and its empowering partner(s) in a B-BBEE initiative during the

execution of the awarded contracts; and

(e) Whether the empowerment partner(s) derived any benefit flowing

from the awarded contracts.

[55] These factors should not. in my view, constitute a closed list. Much depend on

the nature of the conduct under investigation and the cumulative effect and

impact of these factors on the empowerment partner.

The level and extend of experience and reouisite skills acquired bv MBC

members within the locomotive industrv durinq the implementation of the

awarded contracts:

[56] The Applicant quite correctly stated in its supplementary affidavit that: 'the

manufacture and supply of locomofives is self-evidently a complex technical

project requiring a high level of expertise'. lt proud itself as having a track-record

of manufacturing and assembling locomotives at rts base in Zhuzhau, China.

That seemed to be the main reason it undertook to assume a prominent role in

eventuallv within the economv of the Countrv.
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both the implementation of the locomotive projects and the empowerment of

MBC and its members as set out in Clause 5 2 of the Project lmplementation

Agreement.

t57l The Applicant made a further submission that the manufacturing process must

be regarded as one of the essential pre-requisites of skills transfer and 'is

essenfia/ to the aim of integrating MBC into the production processes. lt also

stated that Directors of MBC were sent to China to familiarise themselves with

the manufacturing process and were invited to Transnet Engrneering facilities,

and that those visits 'added substantially to the knowledge and skitts of the

attendees'.

ts8l None of those Directors have filed supporting affidavits stating what skills have

they acquired or acquiring and the nature of mentorship they are receiving or

received. What the Applicant merely stated was that the First Respondent was

supposed to have engaged with the complainants or other Directors of MBC to

ascertain the utility of those visits.

[59] lt may well be so that the First Respondent was within its powers to engage

with those who attended the visits to China and Transnet Engineering facilities;

the onus still remained with the Applicant as required by Section 26(c) of the

Equality Act read with the Act to have placed facts before the First Respondent

to demonstrate that Directors of MBC acquired the requisite skills and

knowledge to manufacture and assembly locomotives. lt failed to do so.

t60l I also find it quite difficult to understand how possible it was for the Applicant to

have succeeded in achieving its empowerment plans as set out in Clause 5.2

of the Project lmplementation Agreement when on its own version admitted that

a considerable portion of the manufacturing process of the Locomotives were

taken over by Transnet Engineering and, this 'impacted significantly'on its

plans of involving MBC in the manufacturing and the assembly of the

locomotives.

t61l lam not persuaded that a complex technical sklll requiring a high level of

expertise to manufacture locomotives can be transferred through observations

of manufacturing processes. ln any event the Applicant contradicted itself. lt

stated that the condition that Transnet Engineering was to be subcontracted to

manufacture and assemble the locomotives, necessitated a change of its



19

contemplated social development plans and socio-economic initiatives

designed for the empowerment of MBC

t62] Quite strangely, I was not referred to such a condition in both the Locomotive

Supply Agreement and the two awarded contracts it is said were concluded on

22 October 2012 and 17 March 2014 respectively. The Applicant relied on the

letter of appointment which makes reference to this condition.

t63l Nothing was said as to why the letter of appointment should substitute the

awarded contracts and, why they were not filed as part of these proceedings to

enable this Court to fully and properly understand their validity and meaning of

their terms and conditions. Secondly, that letter made no reference to the

awarded contracts relating to the supply of the 100 and 395 locomotives to

Transnet.

[64] I have no doubt in my mind that MBC and its members did

requisite skills and necessary experience to manufacture

locomotives as the Applicant would want this Court to believe

placed before this Court to support rts assertion.

not acquire the

and assemble

. No facts were

Whether MBC and its members derived anv economic benefit flowinq

from the awarded contracts:

t65l The Applicant contended that an amount of R26, 720,000 00 was paid to MBC

as part of enterprise development fund to enable MBC to fully establish and

develop its operations and make payments of its expenses and costs. The

Applicant further stated that part of that money was also paid as' an advance in

the sharing of profit".

t66] However, Counsel for the Applicant during his argument correctly conceded

that the First Respondent was correct in its assertion that sharing of profits

could not be made in advance of an assessment of the profitability of the

business. The explanation provided for the concession was that the language

used was insufficiently clear. This was never explained as to what the Applicant

was really trying to tell the Court when it said" the lanquaqe used was

insufficientlv clear".
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MBC since the Applicant suffered a loss for the financial year period 2013 to

2016. lt maintaied that the full financial benefit of the project will be realised

towards the end of the project.

Strangely, the Applicant in its founding affidavit stated that it has already

delivered almost 433 locomotives to Transnet out of 554 required in terms of

the awarded contracts. Notwithstanding, the Applicant failed to explain why

there is no profit declared or when it will be declared since the project was

almost at its final stage.

I am of the strong view that this conduct of the Applicant which cannot be

supported on justifiable grounds, is a clear indication that the Applrcant never

regarded MBC as a genuine empowerment partner. Their relationship was

nothing else but a window dressing type of a relationship in terms of which MBC

was used for the benefit of the Chinese shareholder to secure the awarded

contracts from Transnet.

I must also add that payment of the amount of R26, 720,000.00 to MBC does

not amount 'economic benefit'as defined in the Act. What the Act envisaged,

is that the amount MBC has to receive must commensurate with the ratio of its

shareholding as set out in the parties' shareholders agreement. That amount

has to be calculated from the profit derived from the awarded contracts.

The role plaved bv the Applicant in securinq the awarded contracts under

the Act:

The Applicant contented that the requirement that Transnet Engineering was

to be subcontracted to manufacture and assemble the locomotives was a

condition imposed by Transnet without any influence from the Chinese

Shareholder and MBC.

It made a further submission that Transnet as a lead agency in the project was

in a position to determine the technical manner in which the contracts awarded

where to be implemented lt contended also that Transnet insisted that this

condition must be part of the terms of the awarded contracts.

t68l

[6e]

[70]

171l

L72l
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[73] I must say from outset that even if it was proven that this condition was a term

of the awarded contracts, that does not assist the Applicant with its case. The

Chinese Shareholder as a preferred bidder under the Act, had a duty to ensure

that the terms and conditions of the awarded contracts were negotiated at arm's

length and on a fai and reasonable basis. lt was not open for the Chinese

Shareholder to have accepted the awarded contracts with the inclusion of that

condition knowing its significant impact on its empowerment plans.

l74l What appears to be strange and raising the eyebrows, is the fact that the

Applicant was aware of the impact of this condition when it was issued with the

letter of appointment during September 2a12, yet it committed itself to the

development plans set on in Clause 5.2 of the Project lmplementation Project

signed on 17 March 2014

[75] These in my view clearly suggest that the Applicant and MBC shareholders'

agreement was just a ruse designed to disguise a window dressing type of a

relationship as an empowerment deal.

The nature of the relationship between the Chinese Shareholder and MBC

durinq the execution of the awarded contracts:

[76] lt is not in dispute that the Second Respondent raised a concern regarding

payment of the amount of R163, 675,500.00 to a company known as Boutel

Projects. His concern attracted an unkind and unpleasant response from Mr.

Wang, a Director representing the Chinese Shareholder that MBC conf ributes

nothing fo CRRC E-Loco Supply (Pty) Ltd and did nothing with the funding

allocated to execute supplier development and enterprise development.

177) lt was entirely inappropriate for Mr. Wang to have addressed another Director

as he did. His comments were totally unrelated to the concern raised by the

Second Responded as a Director. Secondly, it was not his call to have

addressed the matter. That issue was to be resolved by the Boards of

Shareholders and or Directors as provided for in the parties' shareholders

agreement.

[78] ln my view, Mr Wang conducted himself as he did because he and the Applicant

regarded MBC as a token and not an empowerment partner whose Directors
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were worthy to be treated and addressed as such. No wonder the Applicant

failed to have addressed his unacceptable conduct.

[79] The First Respondent in its preliminary report invited the Applicant to respond

and to provide proof of Mr Wang's allegations that MBC members were not

eager to participate in the management and operations of the Applicant;

contrary to the allegations made by the Second and Third Respondents.

[80] lnstead of providing such a proof, the Applicant's attorneys incorrectly stated

that the Applicant bears no such onus. This is quite strange since the Applicant

is expected both in law and fact to support rts claim for noncompliance with the

Act and not the other way round. The Applicant however, maintained that MBC

representatives actively participated in the management and operations of the

Applicant

[81] I am not convinced that MBC representatives actively particrpated in the running

of and exercise control over the business of the Applicant in an environment its

Directors were treated with disrespect and, addressed in the manner in which

Mr Wang did when they raise issues relating to the general management of the

Applicant's business affairs.

182) lt is also impossible to expect the Second and Third Respondents to have

actively participated in the management of the business of the Applicant whiles

denied access to contracts documents. My reasons will follow when I deal with

this aspect below.

Whether the Final Report took into account irrelevant

considerations and iqnored relevant considerations:

[83] The First Respondent's investigative powers arefound in Section 13J (1)of the

Act. These include the powers to decide on the format and the procedures it

will adopt in conducting those investigations2o.

(c)

r| Section 13J (2) of the Act
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t84l ln Minister of Law and Order v Dempsey2l the then Appellant Division

expressed itself as follows22:-

"Unless a functionary is enjoined by the relevant statute itsetf to take

certain matters into account, or to exclude them from consideration, it is

primarilv his task to decide what is relevant and what is not, and, also. to

own

emphasis. ln order not to substitute its own view for that of the

functionary, a court is, accordingly, not entitled to inter^fere with the

letter's decision merely because a factor which the court considers

relevant was not taken into account, or because insufficient or

underweight was, according to the Court's objective assessmenf,

accorded to a relevant factor"

[85] This was repeated in MEC For Environmental Affairs and Development

Planning v Clairison's CC in the following words23:-

"[22] What was said in Durban Rent Board is consisfent with present

constitutional princifle and we find no need to re-formulate what

was said perlinently on the issue that arises in this case. The law

remains, as we see if, that when a functionary is entrusted with a

discretion, the weight to be attached to a particular factars, or how

far a particular factor affects the eventual determination of the

issue, is a matter for the functionary to decide, and as he acts in

good faith (and reasonable and rationally) a Court of Law cannot

inter^fere".

t86] I do not understand these pronouncements to mean Courts must shy away from

reviewing and setting aside findings and recommendations which are based on

totally irrelevant matters to an issue under rnvestigation because the functionary

is entrusted with a discretion to decide what is relevant and what is not. Findings

1e88(3) SA 19 (A) at 3s(D).
Dempsey, supra, at 35D-F. [Visagie v State President 1989 (3) SA 559 (A) at 868B-C]
Neutral Citation: (40812012) 120131 ZASCA 82 (31 May 2013)
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must be capable to be reconciled with all the relevant facts placed before the

functionary. lf not, they are subject to be reviewed and set aside.

The Applicant argued that the First Respondent failed to take into account the

fact that the Second and Third Respondents ceased to be members of the

Board of the Applicant representing MBC when they filed their complaint. The

Applicant further argued that the First Respondent should have taken rnto

account that these Respondents were acting in their own individual interest and

not on behalf of MBC which remained an empowerment partner of the

Applicant.

Section 13J (1) is very clear. lt clothes the First Respondent with powers to

initiate an investigation on its own or on receipt of a complaint. There is no

provision in the Act which stops it to investigate a complaint merely because is

from a former Director of an enterprise under investigation or, because the sard

Director was advancing his own personal interests.

The proper inquiry is whether the complaint raises matters subject to be

investigated under the Act and not who lodged the complaint That is not where

the focus must be directed. ln this matter, the Second and Third Respondents'

complaints raised matters subject to be investigated under the Act. Any of their

conduct during their tenure as members of the Board of the Applicant is

irrelevant in so far as it does not relate to a breach of the provisrons Act.

The Applicant also contended that the First Respondent failed to have regard

to the fact that the relationship between the Applicant and MBC was restored

after the removal of both the Second and Third Respondents as Directors

representing MBC. This submission in my view is based on the incorrect

reading of Section 1 3i (1 ) of the Act

Whether the relationship between an enterprise and its empowerment partner

is rosy or sour is irrelevant. Even if that relationship was found to be a
harmonious one, the First Respondent is bound to act within its powers to

institute and investigation if the complaint relates to matters to be investigated

under the Act. lt is not the correct position of the law that a 'harmonious

relationship' is a determining factor in deciding whether or not to investigate a

complaint.

l88l

tBel

te0l

[e1]
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(D)

[92] ln Corruption Watch this Court quoted with approval the principle set out in

the New Zealand case of Peters v Davison24. lt said:-

't7l rhe court noted that the significance in finding that error of raw

was a/so a ground for review lay in 'the importance of showing the

integrity of the essenfia/ findings of a report in its answers to the

terms of reference'. This means that there is 'a legitimate public

interest in those findings being properly based in law if the purposes

of the report are to be achieved'.

fi01 ln our view; the princifles set out in fhose judgements are

applicable to the South African legalsysfem sourced as if ls in the

values of our Constitution'.

[93] ln Pepcor Retirement Fund v FSB the Supreme Court of Appeal said2s:-

'ln my view, a material mistake of fact should be a basis on which a Courl

can review an administrative action. lf legislation has empowered a

functionary to make a decision, in the public interest, the decision should

be made on the materialfacts ('Own emphasts') which should have been

available for the decision properly to have be (.:it') made. And if a decision

has been made in ignorance of facts materid to the decision and which

therefore should have been before the functionary, the decision should

.... be reviewable... The doctrine of legality which was the basis of the

decisions in Fedsure, Sarfu and Pharmaceutical Manufactures requires

that the power conferred on a f unctionary to make decisions in the public

interest, shauld be exercised properly, ie on lhe basis of the true fact; it

should not be confined fo cases where the common law would categorise

the decision as ultra vires'.

[94] lt is arguable, based on the principles set out rn these judgements, that the First

Respondent is required by the Act to take into account material facts, and not

:a Corruption Watch, .:rr1tt't1, slJ
25 2oo3 (6) sA 38 (scA) at 58, para 47

where materia

bv errors of law or fact:
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immaterial facts, to an issue under rnvestigation to arrive at findings which are

properly based on law, if the purpose of the Act is to be achieved.

l95l The Applicant contended that the First Respondent committed an error of law

or fact by failing to take into account that it was not in the public interest for it to

have entertained a complaint from the Second and the Third Respondents who

were no longer representing MBC and, when MBC remained the shareholder

of the Applicant.26 This submission is without merits for the reasons that are to

follow.

[96] Rabie describe the term public rnterest as a vague concept which resists

precise definition. He observed that much of its vagueness disappears when

applied in a 'specific context2T iown emphasis).

[97] ln Ferreira v Levin NO, Vryenhoek v Powell NO, the Constitutional Court

examined the term 'public interest' in Section 7(4) (b) (v) of the lnterim

Constitution. O' Regan J in herludgement approach this question as follows28.-

"234 . . .. Factors relevant to determine whether is. . ..in the public interest

will include considerations such as: whether there is another reasonable

and effective manner in which the challenge can be brought; the nature

of the relief sought; and the extent to which it is of general and

prospective application, and the range persons or groups who may be

directly or indirectly affected by any order made by the Court and the

opportunity that those person or group have had to present evidence and

argument to the Court. Ihese factors will need to be considered in the

light of the facts and circumsfances of each case'l

[98] ln Lawyers for Human Rights v Minister of Home Affairs the Constitutional

Court went further and said2s:-

r'r Applicant's HOA, 011- 49 to 50 para 102,'file 12.
:i Rabie (1990) 2 Stell. LR 219 a|220 [Lawyers for Human Rights v Minister of Home

Affairs 2004 (4) SA 125 at 148 par.68l
r'1996 (1)SA 984 (CC) a|1104
r!'2004 (4) SA 125 (CC) at 136, para.18
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" . A distinction must however be made between the sublective position

of the person or organtsation claiming to act in the public interest on the

one hand, and whether it is, objectively speaking, tn the public interest

for the particular proceedings fo be broughf. /f is ordinarily not in the

public interest for proceedings to be brought in the abstract... The factors

set out by O' Regan J help to determine this question. The tist of relevant

factors is not closed. I would add that the degree of vulnerabitity of the

people affected, the nature of the right said to be infringed, as well as the

consequences of the infringement of the right are a/so important

considerations in the analysis".

[99] Having regard to the views expressed in the quoted passages, I am of the

opinion that the 'notion public interest'must be applied within the context of the

Act and the meaning attributed to it must coincide with the objectives of the Act

which define the extent of the investigative powers of the First Respondent. lt

follows therefore that the lerm " public interesf' within the context of the Act,

must be interpreted in such a manner that evasion of the provisions of the Act

is prevented.

[100] lt is precisely for these reasons that ldisagree with the Applicant's contention

that the First Respondent must be restricted to investigate only complaints

lodged by those who are involved with an enterprise under investigation That

is not what the Act says.

[101] A contrary view as submitted by the Applicant will enable the transgressors of

the Act to escape liability and accountability with impunity. This, in my vrew, will

trigger a civil strife and instability which prevailed prior to our Constitutional

democracy and the coming into effect of the provisions of the Act.

11021 One must not lose sight of the fact that beneficiaries under the Act in an

empowerment deals are in a vulnerable position. They are often reluctant to

expose and report fronting practices to avoid cancellation of the deal.

[103] To limit the Investigative powers of the First Respondent to complaints lodged

with those associated with an enterprise under investigation, wrll defeat the

purpose of Act which is meant to address the economic imbalances of the past.



28

[104] Secondly, the historically disadvantaged persons who were excluded in the

economic mainstream on the basis of the colour of their skin and who are the

beneficiaries under the Act, are not empowered to conduct such investigations.

The only legal avenue open to them to protect and enforce their rights to be

empowered, is toreport allegations of breachof the Act to the First Respondent

which is clothed with legal standing to institute legal proceedings in terms of

Section 13J (4) to (6) of the Act

(E) whether the findinqs and/or recommendations in the Final Report

are not rationallv connected to the information that was before the

Commission when the Commission considered the complaints and

were unreasonable.

[105] The Applicant rely on several grounds to support its rationality challenge of the

First Respondent's findings and recommendations. Some of them are already

addressed. I will limit my focus to those not being dealt with. They include lack

of access to contacts documents: the exclusions of MBC from the supply chain

and procurement; Applicant trading without B-BBEE certificate and the

contravention of the lncome Tax Legislation/Tax Evasion.

MBC's Lack of Access to Contracts Documents.

[106] lt is common cause that the Applicant concluded three locomotive contracts

with Transnet ('Iransnet Contracfs') on various dates36 lt is also not in dispute

that MBC was entitled to have access to those contracts.

[107] The Applicant however, admitted that the Second Respondent requested those

contracts, and he was denied access on the basis that 'he wanted use the

information for purposes of acting in a harmful manner towards the Chinese

shareholder and the project'.

[108] Relevant to this allegation is an e-mail the Frrst Respondent referred to in its

Final Report dated 1 July 2O14. The accusation of leaking sensitive

procurement information is directed at MBC and not the Second and Third

Respondents. Furthermore, Mr Wang who rs the author of that email was not

sure himself where the alleged leak came from.
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[109] Having denied the Second Respondent access to those documents, the

Applicant confirmed through the letter from Werksmans attorneys dated the 24th

of January 2018 that the Second Respondent made a request with an email

dated 11 July 2014 for access to project information outstanding since the

previous year.

[1 10] The Applicant further admitted that Mr Zhou for the Applicant committed to

make that information available to the Second Respondent. There was no

mention of leaking of sensitive procurement information by the Second and

Third Respondents.

11111 Strangely, during argument Counsel for the Applicant repeated the allegations

of leaking information as the reason for the Applicant's refusal to provide the

Second Respondent with the requested information. This was rn contrast to

Werksmans attorney's response to the First Respondent's interim report that

Mr Zhou complied with his commitment.

11121 These contradictory versions clearly demonstrate that MBC and its
representatives were denied access to project information without any valid

reasons. Under those circumstances, the First Respondent was correct to arrive

at a finding that MBC and its representatives were refused access to project

information to which they were entitled to.

Tradinq without a B-BBEE certificate:

[1 13] During argument, Counsel for the Applicant admitted that the B-BBEE

certificate for 2015 was withdrawn. The explanation provided was that it was

incorrectly withdrawn. The Applicant in its heads of argument put a blame on

the Second and Third Respondents.

11141 The First Respondent in its report made the following findings which were not

disputed in the Applicant's papers and or addressed during argument: -

"Ihe assessmenf of B-BBEE certificate issued fo CRRC E-Loco Supply

(Ptyl Ltd from 2014 to 2017 reflect discrepancies in the ownership

percentage allocated to CRRC E-Loco Supply (Pty) Ltd for purposes of

B-BBEE compliance. ln particular, the B-BBEE certificate was withdrawn
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by Empowerdex Norlhern Region due to flaws in the verification process,

the B-BBEE Certificate for 2015 was issued with O% btack ownership,

the B-BBEE certificate purpofted to be issued by Ardenf Business

Partners in 2016 reflects black ownership as 20.94%, white there is no

record of the shareholding being diluted, and the B-BBEE purported to

be issued by Beever Agency for 2017 reflects 3O%, which indicates

CRRC E-Loco Supply (Pty) Ltd may have traded with an invatid B-BBEE

certificate in 2016 and presented it to any person, organ or state of or
public entity would amount to misrepresentation of B-BBEE status,

contrary to the objectives of the B-BBEE Act'.

[1 15] Based on these findings and the allegations made pertaining to the Applicant's

B-BBEE status, the First Respondent recommended that Transnet should

commissioned an independent audit by an audit firm with relevant experience

in B-BBEE matters to determine compliance with the B-BBEE Act and report its

findings to it

[116] These recommendations are clearly in line with the investigative powers of the

First Respondent as provided for in the Act. They constitute a process of

lnvestigation and not a finding of culpability on the part of the Applicant. There

is therefore no merits to the Applicant's contention that these findings and the

recommendations made thereto are irrational

Contravention of the lncome Tax Leqislation/ Tax Evasion:

11171 lt is common cause that the Second Responded made some allegations of

tax evasions. Those allegations are correctly captured in the Applicant's

heads of argument. The Applicant's complaint is that the First Respondent

acted irrationally for recommending that those allegations be referred for

investigations and appropriate remedial action.

[118] The Applicant raised this as an issue despite its failure to respond to those

allegations and set out the basis upon which it relies for its objection for further

investigation of the matter. Secondly, it is not alleged that the 'First

Respondent possesses the capability to investigate tax matters or was

motivated by malice. lt is common knowledge that the First Respondent does
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not have such a capability and, it is not prohibited by the Act to refer the matter

for investigation by the relevant regulatory authority

[119] I therefore find no merits to the Applicant's assertion that the Second

Respondent's referral of the matter of its alleged tax evasron or breach of the

income tax legislation by the Applicant was irrational.

Exclusion of MBC from the Supplv Chain and Procurement Process:

t1201 The Applicant does not deny the contents of its email dated 6 September 2016

referred to in the Second Respondent's Final Report which effectively excludes

MBC from the procurement process for the reasons provided.

[121] MBC was also excluded by virtue of being denied access to the production

process which is a foundation for participation in the procurement process.

Without the requisite skills in the manufacturing process of locomotives, MBC

cannot be expected to have actively participated in the procurement process.

Whether the findinqs and/or recommendations of the Final Report are

based upon administrative action that is procedurallv unfair.

t122) ln New CIicks3o the Constitutional Court said that the standard of fairness

required called for in cases involving adjudication or administrative decisions

where individual's interests are at stake and where the decision of the

administrator has the effect of affecting the individual, the individual concern

need to know the concerns of the administrator and to be given an opportunity

of answering those concerns.

11231 lt is common cause that the Applicant was invited to comment to the lnterim

Report before First Respondent finalised its Final Report. The recommendation

in the Final Report is informed by the findings made after considering the

Applicant's submissions.

11241 Those recommendations are not a finding of culpability on the part of the

Applicant and the findings thereto are not binding on other regulatory authorities

asked to carry out further investigations. The door is left open to the Applicant

30 New Clicks .;rr?t'u, p.381 par. 153
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to present facts and evidence to challenge the finding and if successful, the

First Respondent may be required to amend some or all of its recommendations

and finding

1125) Secondly, the Act made it clear that the First Respondent is also empowered to

refer any matter under its investigation to a relevant regulatory authority to carry

out further investigation on the matter lt is therefore disingenuous of the

Applicant to claim that it should have been informed that it may face an

investigation and remedial action for possible tax invasion.

[126] The Applicant is expected to have knowledge of the provisions of the Act which

regulate its relationship with MBC and its representatives. The First Respondent

cannot be faulted for not raising what supposed to have been obvious to the

Applicant

t1271 For these reasons, I agree with the First Respondent's submission that it is
premature for the Applicant to raise the objection of procedural unfairness when

the investigations are ongoing and not yet instituted by those regulatory

authorities.

ORDER

l121l Accordingly, the following order is made

The Application is dismissed.

The First Respondent's Final Report must not to be published pending

the outcome of the investigations by other regulatory authorities as

recommended by the First Respondent.

J. The Applicant is ordered to pay the costs of, is aRplication including the

costs of two Counsel
\I :l . -,'-

MOKOENA M. B.

[Acting Judge of the High Court of South Africa,
Gauteng Division, Pretoria]
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